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THE THIRTIETH YEAR OF THE WORLD COURT* 


By MANLEY QO. Hupson 


The International Court of Justice had a busy year in 1951. It handed 
down judgments in the Haya de la Torre Case and the Anglo-Norwegian 
Fisheries Case, and an advisory opinion relating to Reservations to the 
(Genocide Convention. An order indicating interim measures of protection 
was issued in the Anglo-Iranian Oil Company Case, and orders were given 
in the case concerning Rights of American Nationals in Morocco and in the 
Ambatielos Case; these three cases, as well as two newly-instituted cases— 
the Minquiers and Ecrehos Case and the Nottebohm Case, were pending at 
the end of the year. Little progress was made during the year in the ex- 
tension of the Court’s jurisdiction, and only thirty-two of the sixty Members 
of the United Nations are now bound by declarations recognizing the com- 
pulsory jurisdiction of the Court. 


RESERVATIONS TO THE GENOCIDE CONVENTION 


On November 16, 1950, the General Assembly of the United Nations 
adopted a resolution ' requesting the Court to give an advisory opinion on 
the following questions : 


In so far as concerns the Convention on the Prevention and Punish- 
ment of the Crime of Genocide in the event of a State ratifying or ac- 
ceding to the Convention subject to a reservation made either on ratifi- 
cation or on accession, or on signature followed by ratification : 

I. Can the reserving State be regarded as being a party to the 
Convention while still maintaining its reservation if the reser- 
vation is objected to by one or more of the parties to the Con- 
vention but not by others? 

IT. If the answer to Question I is in the affirmative, what is the ef- 
fect of the reservation as between the reserving State and: 
(a) The parties which object to the reservation? 
(b) Those which accept it? 
III. What would be the legal effect as regards the answer to Ques- 
tion I if an objection to a reservation is made: 
(a) By a signatory which has not yet ratified? 
(b) By a State entitled to sign or accede but which has not 
yet done so? 


* This is the thirtieth in the writer’s series of annual articles on the World Court, the 
publication of which was begun in this JouRNAL, Vol. 17 (1923), p. 15. 

1 Res. 478 (V), General Assembly, 5th Sess., Official Records; this JOURNAL, Supp., 
Vol. 45 (1951), p. 13. 
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This request was transmitted to the Registry of the Court on November 25, 
1950, and on that day notice of it was given to all states ‘‘entitled to appear 
before the Court.”’ 

On December 1, 1950, the President issued an order fixing January 20, 
1951, as the time-limit for the filing of written statements.? On the same 
day the special notice of the request required by Article 66 (2) of the 
Statute was given by the Registrar to the states which had been invited to 
sign and ratify or accede to the convention, and to the International Labor 
Organization and the Organization of American States; and on January 
17, 1951, special notice was given to the Federal German Government, which 
had then been invited to accede to the convention. 

Written statements were communicated to the Court by the Organization 
of American States, the Soviet Union, Jordan, the United States, the United 
Kingdom, the United Nations, Israel, the International Labor Organization, 
Poland, Czechoslovakia, The Netherlands, Rumania, Ukraine, Bulgaria, 
Byelorussia and the Philippine Republic. In the oral proceedings held 
April 10-14, 1951, statements were made on behalf of the Secretary Gen- 
eral of the United Nations, France, Israel and the United Kingdom. 

The opinion of the Court, adopted by seven votes to five, was given on 
May 28, 1951.* The Court disposed very quickly of the contentions ad- 
vanced by some states that the Court was not competent to exercise its ad- 
visory jurisdiction in this case. It had been argued that an objection to a 
reservation constituted a dispute in such a way that no advisory opinion 
should be given; and that the request for an opinion was an inadmissible 
interference by the General Assembly and non-party states in the interpre- 
tation of the Genocide Convention. Neither of these arguments had any 
substance. Nor was there any merit in the contention that exercise of the 
Court’s advisory jurisdiction was precluded by Article IX of the convention 
concerning the settlement of disputes relating to its interpretation, applica- 
tion or fulfillment of its provisions. 

The Court then pointed out that the three questions placed before it were 
expressly limited to the Genocide Convention, and that its replies were 
‘‘necessarily and strictly limited to that Convention.’’ Yet a somewhat 
more general character was given to the case by the statement that the 
Court would seek its replies ‘‘in the rules of law relating to the effect to be 
given to the intention of the parties to multilateral conventions.’’ The 
three questions were said to be ‘‘abstract in character,’’ in that they referred 
neither to the specific reservations made to the Genocide Convention nor 
to the actual objections offered. 

As to Question I, the Court began by saying that 

It is well established that in its treaty relations a State cannot be 
bound without its consent, and that consequently no reservation can 


21.C.J. Reports, 1950, p. 406. 
3 1.C.J. Reports, 1951, pp. 15-69; this JOURNAL, Vol. 45 (1951), pp. 579-590. 
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be effective against any State without its agreement thereto. It is also 
a generally recognized principle that a multilateral convention is the 
result of an agreement freely concluded upon its clauses and that con- 
sequently none of the contracting parties is entitled to frustrate or im- 
pair, by means of unilateral decisions or particular agreements, the 
purpose and raison d’étre of the convention. To this principle was 
linked the notion of the integrity of the convention as adopted, a no- 
tion which in its traditional concept involved the proposition that no 
reservation was valid unless it was accepted by all the contracting 
parties without exception, as would have been the case if it had been 
stated during the negotiations. 
As regards the Genocide Convention, however, reference was made to ‘‘a 
variety of circumstances which would lead to a more flexible application of 
this principle.’’ These include ‘‘the clearly universal character of the 
United Nations under whose auspices the Convention was concluded’’— 
an astonishing neglect of the fact that some twenty or more states are not 
Members of the United Nations—and ‘‘the very wide degree of participa- 
tion envisaged by Article XI of the Convention’’—the extent of the invita- 
tions issued to states to become parties might well have been indicated in this 
connection. Reviewing recent practice, the Court found ‘‘manifestations 
of a new need for flexibility in the operation of multilateral conventions.’’ 
.. . The character of a multilateral convention, its purpose, provisions, 
mode of preparation and adoption, are factors which must be consid- 
ered in determining, in the absence of any express provision on the 
subject, the possibility of making reservations, as well as their validity 
and effect. 

The possibility of states’ making reservations was found to have been 
‘‘eontemplated at successive stages of the drafting of the {Genocide} Con- 
vention.’’ Reference was made to ‘‘the special characteristics of the Geno- 
cide Convention.’’ The principles underlying it are ‘‘ principles which are 
recognized by civilized nations as binding on States, even without any con- 
ventional obligation.’’ The convention was intended to be ‘‘universal in 


scope.’’ It was ‘‘adopted for a purely humanitarian and civilizing pur- 
pose.’’ The contracting states have no ‘‘interests of their own’’; they have 


‘‘a common interest,’’ i.e., ‘‘the accomplishment of those high purposes 
which are the raison d’¢tre of the convention.”’ 
On this basis the Court said that 


it is the compatibility of a reservation with the object and purpose 
of the Convention that must furnish the criterion for the attitude of a 
State in making the reservation on accession as well as for the appraisal 
by a State in objecting to the reservation. Such is the rule of con- 
duct which must guide every State in the appraisal which it must 
make, individually and from its own standpoint, of the admissibility 
of any reservation. 


The Court declined to say that any state entitled to become a party to the 
convention may do so while making any reservation it chooses by virtue of 











4 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


its sovereignty. Nor could it admit that ‘‘the conception of the absolute 
integrity of a convention has been transformed into a rule of international 
law,’’ or that varying administrative practice had established any rule of 
law. Hence it found that on account of its abstract character no absolute 
answer could be given to Question I; the formal answer of the Court was 


that a State which has made and maintained a reservation which 
has been objected to by one or more of the parties to the Convention 
but not by others, can be regarded as being a party to the Convention 
if the reservation is compatible with the object and purpose of the 
Convention ; otherwise, that State cannot be regarded as being a party 
to the Convention. 
As to Question IT, the Court stated that 
each State which is a party to the Convention is entitled to ap- 
praise the validity of the reservation, and it exercises this right indi- 
vidually and from its own standpoint. As no State can be bound by 
a reservation to which it has not consented, it necessarily follows that 
each State objecting to it will or will not, on the basis of its individual 
appraisal within the limits of the criterion of the object and purpose 
stated above, consider the reserving State to be a party to the Con- 
vention. 


ce 


A possible ‘‘divergence of views between parties’? was admitted. If cer- 
tain parties considered the assent given by other parties to a reservation 
incompatible with the purpose of the convention, the dispute could be 
settled ‘‘on the jurisdictional plane’’ under Article [X of the convention ; 
or an understanding might be reached between the objecting and the re- 
serving state. The precise answers to Question II were: 

(a) that if a party to the Convention objects to a reservation which 
it considers to be incompatible with the object and purpose of the Con- 
vention, it can in fact consider that the reserving State is not a party 
to the Convention ; 

(b) that if, on the other hand, a party accepts the reservation as 
being compatible with the object and purpose of the Convention, it 
ean in fact consider that the reserving State is a party to the Con- 
vention. 

As to Question III, the view was taken by the Court that any state in- 
vited to sign the Genocide Convention had ‘‘the right to be a party to the 
Convention.’’ It could become a party either by signature followed by 
ratification or by accession before a certain date, or thereafter by accession. 
But the Court thought that ‘‘the right to become a party to the Convention 
does not express any very clear notion.’” It was thought to be inconceiv- 
able that a state, even if it had participated in the preparation of the con- 
vention, could exclude another state before taking one or the other of the 
two courses of action provided for becoming a party. 

On the other hand, though signature would not make a state a party to 


Chi. 


the convention, it would establish ‘‘a provisional status in favor of that 








t 
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State.’” Both before and after the entry into force of the convention this 
status would justify more favorable treatment being meted out to signatory 
states in respect of objections than to the states which have neither signed 
nor ratified. Pending ratification, the provisional status created by signa- 
ture confers upon the signatory a right to formulate as a precautionary 
measure objections which have themselves a provisional character. Until 
ratification, however, the objections of a signatory state would not have an 
immediate effect with regard to the reserving state ; only when the signature 
were followed by ratification would the notice to the reserving state have 
effect. 

The precise answers to Question III were therefore as follows: 

(a) that an objection to a reservation made by a signatory State 
which has not yet ratified the Convention can have the legal effect in- 
dicated in the reply to Question I only upon ratification. Until that 
moment it merely serves as a notice to the other State of the eventual 
attitude of the signatory State; 

(b) that an objection to a reservation made by a State which is en- 
titled to sign or accede but which has not yet done so, is without legal 
effect. 

The joint dissenting opinion of Judges Guerrero, McNair, Read and Hsu 
Mo was chiefly devoted to a devastating criticism of the opinion; it thus 
goes beyond the proper scope of a dissenting opinion. These judges de- 
clined to admit that the Court was confronted with a legal vacuum. They 
insisted that the legal basis of multilateral conventions was the common 
consent of the parties. They reviewed at length the history of the reserva- 
tions to the Slavery Convention in 1926 and the Convention on Opium and 
Drugs in 1925, and others. The minority judges viewed the Pan American 
Union practice as resting upon the prior agreement of the contracting 
parties, and they referred to other such instances of prior agreement. 

This was followed by a careful review of the history of the drafting of 
the Genocide Convention which led the jointly dissenting judges to the 
view : 

(a) that the existing rule of international law, and the current prac- 
tice of the United Nations, are to the effect that, without the consent 
of all the parties, a reservation proposed in relation to a multilateral 
convention cannot become effective and the reserving State cannot 
become a party thereto; 

(b) that the States negotiating a convention are free to modify both 
the rule and the practice by making the necessary express provision in 
the convention and frequently do so; 

(c) that the States negotiating the Genocide Convention did not 
do so; 

(d) that therefore they contracted on the basis that the existing law 
and the current practice would apply in the usual way to any reserva- 
tions that might be proposed. 








6 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


The minority judges declined to accept the classification of reservations 
as compatible or incompatible. They could find no legal basis for this doc- 
trine. On the other hand, 

such a rule is so new, and the test of the compatibility of a reser- 
vation with ‘‘the object and purpose of the Convention’’ is so difficult 
to apply, that it is inconceivable that the General Assembly could have 
passed the matter over in silence and assumed that all the contracting 
States were fully aware of the existence of such a test in international 
law and practice and were capable of applying it correctly and effee- 
tively. We feel bound therefore to conclude that the parties entered 
into this Convention on the basis of the existing law and practice, and 
in these circumstances we do not see how one can impute to them the 
intention to adopt a new and different rule. 
Moreover, the minority judges found difficulty in seeing how the ‘‘new’’ 
rule could work in practice : 

. . . Under such a system, it is obvious that there will be no finality 
or certainty as to the status of the reserving State as a party as long as 
the admissibility of any reservation that has been objected to is left to 
subjective determination by individual States. It will only be objec- 
tively determined when the question of the compatibility of the reserva- 
tion is referred to judicial decision; but this procedure, for various 
reasons, may never be resorted to by the parties. 

J 


‘ ‘ 


The conclusion was stated therefore that the ‘‘new’’ rule provided no “‘re- 
liable means for solving the problems to which reservations to this Conven- 
tion have given and may continue to give rise, nor any means that are 
likely to produce final and consistent results.’’ 

The minority judges thought that the ‘‘integrity of the terms of the 
Convention is of greater importance than mere universality in its accept- 
ance.’’ They were unable to find any unique qualification of the Genocide 
Convention which distinguished it from any other humanitarian conven- 
tions, and they expressed the fear that the ‘‘new’’ rule would encourage the 
making of reservations. Under these circumstances, the four dissenting 
judges wished to give a negative reply to Question I, and they dissented 
from the reply given to Question ITT. 

Judge Alvarez, dissenting in a separate opinion, wished to reply to Ques- 
tion I ‘‘with a categorical No.’’ He thought that no reservations to the 
Convention on Genocide were admissible. With respect to Question III 
he wished to give legal effect to objections made to reservations by a state 
coming within either category (a) or (b). 

The resolution of November 16, 1950, by which the General Assembly 
requested the Court’s opinion, also invited the International Law Com- 
mission to study the question of reservations to multilateral conventions 
both from the point of view of codification and from that of the progressive 
development of international law. The International Law Commission 
had the opinion of the Court before it when the subject was considered at 
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its third session in 1951. As that opinion was confined to the Genocide 
Convention, and as the Commission had been invited to study the question 
in a more general way, the latter felt that it was at liberty to suggest the 
practice which it considered to be most convenient for states to adopt for 
the future. With reference to one of the Court’s replies, the Commission 
made the following statement in its report to the General Assembly : 


The Commission believes that the criterion of the compatibility of a 
reservation with the object and purpose of a multilateral convention, 
applied by the International Court of Justice to the Convention on 
Genocide, is not suitable for application to multilateral conventions in 
general. It involves a classification of the provisions of a convention 
into two categories, those which do and those which do not form part 
of its object and purpose. It seems reasonable to assume that, ordi- 
narily at least, the parties regard the provisions of a convention as an 
integral whole, and that a reservation to any of them may be deemed 
to impair its object and purpose. . . . So long as the application of 
the criterion of compatibility remains a matter of subjective discretion, 
some of the parties being willing to accept a reservation and others not, 
the status of a reserving State in relation to the convention must re- 
main uncertain.* 





In the conclusions set out in its report to the General Assembly,°® the 
Commission made two suggestions: 


1. That organs of the United Nations, specialized agencies and 
States should, in the course of preparing multilateral conventions, con- 
sider the insertion therein of provisions relating to the admissibility 
or non-admissibility of reservations and to the effect to be attributed 
to them ; 

2. That, in the absence of contrary provisions in any multilateral 
convention and of any organizational procedure applicable, the fol- 
lowing practice should be adopted with regard to reservations to multi- 
lateral conventions, especially those of which the Secretary-General of 
the United Nations is the depositary: 


(1) The depositary of a multilateral convention should, upon re- 
ceipt of each reservation, communicate it to all States which are or 
which are entitled to become parties to the convention. 

(2) The depositary of a multilateral convention, in communicating 
a reservation to a State which is entitled to object, should at the 
same time request that State to express its attitude toward the reser- 
vation within a specified period, and such period may be extended 
if this is deemed to be necessary. If, within the period so specified 
or extended, a State fails to make its attitude towards the reserva- 
tion known to the depositary, or if, without expressing an objection 
to the reservation, it signs, ratifies, or otherwise accepts the conven- 


#General Assembly, 6th Sess., Official Records, Supp. No. 9 (A/1858), p. 5; this 
JOURNAL, Supp., Vol. 45 (1951), p. 113. 

5 General Assembly, 6th Sess., Official Records, loc. cit., pp. 7-8; this JOURNAL, Supp., 
loc. cit., pp. 117-118. 
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tion within the period, it should be deemed to have consented to the 
reservation. 

(3) The depositary of a multilateral convention should communi- 
eate all replies to its communications, in respect of any reservation to 
the convention, to all States which are or which are entitled to be- 
come parties to the convention. 

(4) If a multilateral convention is intended to enter into force as 
a consequence of signature only, no further action being requisite, 
a State which offers a reservation at the time of signature may be- 
come a party to the convention only in the absence of objection by 
any State which has previously signed the convention; when the 
convention is open to signature during a limited fixed period, only 
in the absence of objection by any State which becomes a signatory 
during that period. 

(5) If ratification or acceptance in some other form, after signa- 
ture, is requisite to bring a multilateral convention into force, 

(a) A reservation made by a State at the time of signature should 

have no effect unless it is repeated or incorporated by reference in 

the later ratification or acceptance by that State; 

(b) A State which tenders a ratification or acceptance with a res- 

ervation may become a party to the convention only in the absence 

of objection by any other State which, at the time the tender is 
made, has signed, or ratified or otherwise accepted the convention ; 
when the convention is open to signature during a limited fixed 
period, also in the absence of objection by any State which signs, 
ratifies or otherwise accepts the convention after the tender is 
made but before the expiration of this period; provided, however, 
that an objection by a State which has merely signed the conven- 
tion should cease to have the effect of excluding the reserving 

State from becoming a party, if within a period of twelve months 

from the time of the making of its objection, the objecting State 

has not ratified or otherwise accepted the convention. 


THE Haya DE LA TORRE CASE 


On November 20, 1950, the Court gave a judgment in the Asylum Case 
between Colombia and Peru.® On the same day, the Government of Co- 
lombia lodged with the Registry a request for an interpretation of the judg- 
ment; on November 27, 1950, the Court, by twelve votes to two, gave a 
judgment declaring this request to be inadmissible.’ 

On November 28, 1950, the Minister for Foreign Affairs and Publie Wor- 
ship of Peru requested for the first time, on the basis of the Court’s judg- 
ment of November 20, 1950, that the Colombian Embassy in Lima terminate 
the asylum granted to Haya de la Torre on January 3, 1949, and deliver 
him to the Peruvian authorities; this request was declined in a note of 
December 6, 1950, in which the Minister for Foreign Affairs of Colombia 
informed the Minister for Foreign Affairs of Peru that Colombia had de- 


61.C.J. Reports, 1950, p. 266; this JOURNAL, Vol. 45 (1951), p. 179. 
71.C.J. Reports, 1950, p. 395; this JouRNAL, loc. cit., p. 195. 
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cided to resort to the International Court of Justice for a solution of the 
problem. 

By an application transmitted to the Registry of the Court on December 
13, 1950, the Colombian Government instituted a fresh proceeding, asking 
the Court to adjudge and declare, in accordance with the law in force be- 
tween the parties and particularly American international law, whether 
Colombia was or was not bound to deliver Haya de la Torre to the Govern- 
ment of Peru. The application also stated that Colombia would accept a 
decision ex aequo et bono if Peru agreed. To establish the Court’s juris- 
diction, the application referred to the Pretocol of Rio de Janeiro of May 
24, 1934 (in force from September 27, 1935), and to Articles 36 and 37 of 
the Court’s Statute. 

At the suggestion of the parties, the written proceedings were limited to 
the submission of a Memorial and Counter-Memorial, and by an order of 
January 3, 1951, the President fixed the time-limits, the later of which was 
to expire on March 5, 1951. Each party designated a judge ad hoc to sit 
in the case. M. Caicedo Castilla was named by Colombia, and M. Alayza 
y Paz Soldan by Peru; these men had served as judges ad hoc in the earlier 
Asylum Case. 

On January 22, 1951, the Registrar was informed by the Colombian 
Agent that his government would rely on the Havana Convention on Asy- 
lum, of February 20, 1928; this fact was notified to the parties to that con- 
vention, other than the parties in the case. On February 15, 1951, the 
Minister of State of Cuba—Cuba being a party to the Havana Convention 
—communicated to the Registry a letter and memorandum constituting a 
declaration of intervention. No objection to the intervention was made by 
the Colombian Agent, but on April 2, 1951, the Peruvian Agent requested 
the Court to decide that the intervention was not admissible. At a public 
hearing on May 15, 1951, the Court heard the observations of the parties 
on this point, Cuba being represented by its Agent, Madame Flora Diaz 
Parrado—the first woman to plead before the Court. On May 16, 1951, 
the intervention of Cuba was admitted. 

The oral proceedings on the merits of the case were held on May 16 and 
17, 1951. Colombia was represented by M. José Gabriel de la Vega as 
Agent and M. Camilo de Brigard as Counsel; Peru was represented by M. 
Felipe Tudela y Barreda as Agent, and M. Gilbert Gidel and M. Julio 
Lopez Olivan as Counsel; Cuba was represented by Madame Flora Diaz 
Parrado as Agent. 

In its Memorial, Colombia presented its submission as follows: 


May it please the Court, 

To state in what manner the Judgment of November 20th, 1950, 
shall be executed by Colombia and Peru, and furthermore, to adjudge 
and declare that Colombia is not bound, in execution of the said Judg- 
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ment of November 20th, 1950, to deliver M. Victor Ratil Haya de la 
Torre to the Peruvian authorities. 

In the event of the Court not delivering judgment on the foregoing 
Submission, may it please the Court to adjudge and declare, in the ex- 
ercise of its ordinary competence, that Colombia is not bound to deliver 
the politically accused M. Victor Raul Haya de la Torre to the Peruvian 
authorities. 


The submissions in the Peruvian Counter-Memorial were: 


May it please the Court, 

I. To state in what manner the Judgment of November 20th, 1950, 
shall be executed by Colombia; 

II. To dismiss the Submissions of Colombia by which the Court is 
asked to state solely [‘‘sans plus’’| that Colombia is not bound to de- 
liver Victor Ratil Haya de la Torre to the Peruvian authorities ; 

III. In the event of the Court not delivering judgment on Submis- 
sion No. I, to adjudge and declare that the asylum granted to Senor 
Victor Ravtl Haya de la Torre on January 38rd, 1949, and maintained 
since that date, having been judged to be contrary to Article 2, para- 
eraph 2 of the Havana Convention of 1928, ought to have ceased im- 
mediately after the delivery of the Judgment of November 20th, 1950, 
and must in any ease cease forthwith in order that Peruvian justice 
may resume its normal course which has been suspended. 


In the oral proceedings, the Colombian Agent maintained the submissions 
as stated in the Colombian Memorial, and added the following submission 
relating to the Peruvian Counter-Memorial : 


To state in what manner the Judgment of November 20th, 1950, 
shall be executed by Colombia, when stating, in accordance with the 
first point of our principal claim, ‘‘in what manner the Judgment of 
November 20th, 1950, shall be executed by Colombia and Peru’’; 

On Submission IT of the same Counter-Memorial: To reject it; 

And, should occasion arise, to reject Submission III of the said 
Counter-Memorial. 


No submissions were offered by the Agent of Cuba. 

In its judgment given on June 13, 1951,*° the Court first stated its reasons 
for admitting the Cuban intervention. The Government of Peru had con- 
tended that the intervention was out of time (tardif), and that it was in 
effect an appeal against the Court’s judgment of November 20, 1950. The 
Court replied that the present case involved a question not decided in that 
judgment, and it enquired only whether the object of the intervention was 
the interpretation of the Havana Convention with respect to Colombia’s 
obligation to surrender the refugee. While the original Cuban memoran- 
dum had been devoted almost entirely to questions already decided by the 
Court, the Agent of Cuba had in the oral proceedings placed the interven- 
tion in the setting of dealing with a ‘‘new aspect’’ of the Havana Conven- 


s L.C.J. Reports, 1951, p. 71; this Journat, Vol. 45 (1951), p. 781. 
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tion. Hence the intervention, ‘‘reduced in this way, and operating within 
these limits,’’ was admitted. 

In its judgment of November 20, 1950, the Court had restricted itself 
‘‘to defining the legal relations which the Havana Convention had estab- 
lished between the parties.’’ It had refrained from giving any directions 
to the parties. The submissions in this case showed that the parties ‘‘ desire 
that the Court should make a choice amongst the various courses by which 
the asylum may be terminated.’’ Yet to a large extent the parties alone 
were in a position to appreciate the facts and possibilities conditioning the 
choice. Hence ‘‘it is not part of the Court’s judicial function to make 
such a choice.’’ 

The Colombian Government had asked the Court to declare that Colombia 
is not bound, in execution of the judgment of November 20, 1950, to deliver 
the refugee. As that question had not been before the Court in the previous 
Asylum Case, the earlier judgment contained no conclusion as to the exist- 
ence of an obligation to surrender. Hence, merely on the basis of the ear- 
lier judgment, the Court could not make such a declaration. 

As to the alternative submission of the Colombian Agent, the Court con- 
cluded that the Havana Convention ‘‘does not give a complete answer to 
the question of the manner in which an asylum shall be terminated.”’ The 
convention 

does not justify the view that the obligation incumbent on a State to 
terminate an asylum irregularly granted to a political offender, im- 
poses a duty upon that State to surrender the person to whom asylum 
has been granted. 

As to the alternative submission of Peru, the Court recalled that in its 
judgment in the previous Asylum Case it had held ‘‘that the grant of asy- 
lum by the Government of Colombia to Haya de la Torre was not made in 
eonformity with Article 2, paragraph 2 (‘First’), of the Convention.”’ 
The consequence of this was stated to be that 

of putting an end to an illegal situation: the Government of Colombia 
which had granted the asylum irregularly is bound to terminate it. 
As the asylum is still being maintained, the Government of Peru is 
legally entitled to claim that it should cease. 


Hence the Court’s conelusion that: 


the asylum must cease, but that the Government of Colombia is under 

no obligation to bring this about by surrendering the refugee to the 
Peruvian authorities. There is no contradiction between these two 
findings, since surrender is not the only way of terminating asylum. 
The giving of ‘‘practical advice’’ to the parties would be a departure 
from the judicial function of the Court; but it was assumed that the parties, 


now that their mutual legal relations have been made clear, will be 
able to find a practical and satisfactory solution by seeking guidance 
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from those considerations of courtesy and good-neighbourliness which, 
in matters of asylum, have always held a prominent place in the rela- 
tions between the Latin-American republics. 


Acting unanimously, the Court declined to give effect to the principal 
submission of Colombia, or to the first submission of Peru; by thirteen votes 
to one, it found that Colombia was under no obligation to surrender Haya 
de la Torre to Peru; and it held unanimously that 

the asylum granted to Victor Rat] Haya de la Torre on January 3rd-— 
4th, 1949, and maintained since that time, ought to have ceased after the 
delivery of the Judgment of November 20th, 1950, and should termi- 
nate. 

Judge ad hoc Alayza y Paz Soldan dissented because the operative part 
of the judgment failed to state the absence of any obligation of Colombia 
to surrender ‘‘as the sole means of executing the judgment.’’ 

If the judgment in this ease is likely to produce a popular impression of 
judicial self-abnegation, the writer can find no justification, on the actual 
presentations by the parties, for the Court’s reaching any other conclusions 
than those which it did reach. Indeed, the judgment stands out as one of 
the best reasoned and most persuasive of the judgments rendered by the 
Court in thirty years. 

Since the judgment was rendered, the Governments of Colombia and 
Peru have been engaged in negotiations, but, so far as the writer is in- 
formed, no solution of the problem has been reached. Meanwhile, Mr. 
Haya de la Torre continues to enjoy the hospitality of the Colombian Em- 
bassy in Lima, where he has been a guest since January 3, 1949. 


ANGLO-[RANIAN OIL COMPANY CASE 


By an agreement of May 28, 1901, the Imperial Government of Persia 
granted to William Knox D’Arecy an oil concession in certain parts of 
Persian territory for a period of sixty years.’ Oil was discovered in com- 
mercial quantities in the concession area in 1908, and in the following year 
the Anglo-Persian Oil Company (later called the Anglo-Iranian Oil Com- 
pany) was organized to take over the concession. Production on a com- 
mercial scale was begun in 1912.'° The Government of the United King- 
dom acquired a majority interest in the Anglo-Persian Oil Company in 
1914. 

Following a dispute which arose between the government and the com- 
pany,'! the Persian Government announced on November 27, 1932, that the 


9 The original text of the concession was in French; an English translation was pub- 
lished in League of Nations Official Journal, 1932, p. 3205. 

10 The early history of the concession is traced in a British memorandum submitted 
to the Council of the League of Nations, in League of Nations Official Journal, 1932, 
p. 2298. 

11 See Toynbee, Survey of International Affairs, 1934, pp. 224-247. 
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concession was canceled. In a communication of December 8, 1932, the 
British Government stated that it had no alternative but to refer the dis- 
pute between the two governments to the Permanent Court of International 
Justice; to this statement the Persian Government replied that the Court 
would not be competent to deal with the dispute between the Persian Gov- 
ernment and the company. On October 2, 1930, the Government of Persia 
had made a declaration, a ratification of which was deposited on September 
19, 1932, recognizing the Court’s jurisdiction in the following terms: 

The Imperial Government of Persia recognizes as compulsory ipso 
facto and without special agreement in relation to any other State ac- 
cepting the same obligation, that is to say, on condition of reciprocity, 
the jurisdiction of the Permanent Court of International Justice, in 
accordance with Article 36, paragraph 2, of the Statute of the Court, 
in any disputes arising after the ratification of the present declaration 
with regard to situations or facts relating directly or indirectly to the 
application of treaties or conventions accepted by Persia and subse- 
quent to the ratification of this declaration, with the exception of: 

(a) disputes relating to the territorial status of Persia, including 
those concerning the rights of sovereignty of Persia over its is- 
lands and ports; 

(b) disputes in regard to which the parties have agreed or shall 
agree to have recourse to some other method of peaceful settle- 
ment ; 

(c) disputes with regard to questions which, by international law, 
fall exclusively within the jurisdiction of Persia. 

However, the Imperial Government of Persia reserves the right to 
require that proceedings in the Court shall be suspended in respect of 
any dispute which has been submitted to the Council of the League of 
Nations. 

The present declaration is made for a period of six years. At the ex- 
piration of that period, it shall continue to bear its full effects until 
notification is given of its abrogation. 

In view of the possibility that under this declaration the Persian Govern- 
ment might take the dispute before the Council of the League of Nations so 
as to effect a suspension of the proceedings before the Court, the United 
Kingdom decided to proceed directly before the Council. On December 
14, 1932, the United Kingdom asked that the dispute between the two gov- 
ernments growing out of the cancellation be placed on the agenda of 
the Council. It was considered by the Council on December 19, 1932, 
January 24, January 26, and February 3, 1933; on the last date the 
Council’s rapporteur, Mr. Benes, reported that the parties had agreed to 
suspend proceedings in order to enter into negotiations. On April 29, 
1933, a new concession was agreed upon between the government and the 
company ; '* it was reported to the Council on May 26, 1933, and on October 


12 The writer has been supplied with a ‘‘text’’ of the concession in French, and a 
reference to ‘‘the official French text’’ was made in Toynbee’s Survey of International 
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12, 1933, the Council noted that the dispute had been ‘‘virtually settled.’’ 
In view of later developments, two articles in the 1933 concession are of 
special significance : 
ARTICLE 21] 

The contracting parties declare that they base the performance of 
the present Agreement on principles of mutual goodwill and good faith 
as well as on a reasonable interpretation of this Agreement. 

The Company formally undertakes to have regard at all times and 
in all places to the rights, privileges and interests of the Government 
and shall abstain from any action or omission which might be prejudi- 
cial to them. 

This Concession shall not be annulled by the Government and the 
terms therein contained shall not be altered either by general or special 
legislation in the future, or by administrative measures or any other 
acts whatever of the executive authorities. 


ARTICLE 22 


(A) Any differences between the parties of any nature whatever 
and in particular any differences arising out of the interpretation of 
this Agreement and of the rights and obligations therein contained as 
well as any differences of opinion which may arise relative to questions 
for the settlement of which, by the terms of this Agreement, the agree- 
ment of both parties is necessary, shall be settled by arbitration. 

(B) The party which requests arbitration shall so notify the other 
party in writing. Each of the parties shall appoint an arbitrator, and 
the two arbitrators, before proceeding to arbitration, shall appoint an 
umpire. If the two arbitrators cannot, within two months, agree on 
the person of the umpire, the latter shall be nominated, at the request 
of either of the parties, by the President of the Permanent Court of 
International Justice. If the President of the Permanent Court of 
International Justice belongs to a nationality or a country which, in 
accordance with clause (C), is not qualified to furnish the umpire, the 
nomination shall be made by the Vice-President of the said Court. 

(C) The umpire shall be of a nationality other than Persian or Brit- 
ish; furthermore, he shall not be closely connected with Persia or with 
Great Britain as belonging to a dominion, a protectorate, a colony, a 
mandated country or other country administered or occupied by one 
of the two countries above mentioned or as being or having been in the 
service of one of these countries. 

(D) If one of the parties does not appoint its arbitrator or does not 
advise the other party of its appointment, within sixty days of having 
received notification of the request for arbitration, the other party 
shall have the right to request the President of the Permanent Court 
of International Justice (or the Vice-President in the case provided at 
the end of clause (B)) to nominate a sole arbitrator, to be chosen from 





Affairs, 1934, p. 242 n. As published in the League of Nations Official Journal, how- 
ever, the French was labeled ‘‘translation.’’ The United Kingdom application of May 


26, 1951 (1.C.J. 1951, General List, No. 16), stated that ‘‘a copy’’ of the agreement, 
as well as an ‘‘ English translation prepared for the use of the Company,’’ was annexed; 
and in the printed annex the English text was labeled a translation. 
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among persons qualified as above mentioned, and in this case the differ- 
ence shall be settled by this sole arbitrator. 

(E) The procedure of arbitration shall be that followed, at the time 
of arbitration, by the Permanent Court of International Justice. The 
place and time of arbitration shall be fixed by the umpire or by the 
sole arbitrator provided for in clause (D), as the case may be. 

(F) The award shall be based on the juridical principles contained 
in Article 38 of the Statutes of the Permanent Court of International 
Justice. There shall be no appeal against the award. 

(G) The expense of arbitration shall be borne in the manner de- 
termined by the award. 

On March 15 and 20, 1951, the Iranian Majlis and Senate approved the 
principle of the nationalization of the oil industry in Iran, the Imperial 
assent being given on May 1, 1951.1° On April 26, 1951, the Majlis ap- 
proved a bill for carrying out the nationalization and requiring the Im- 
perial Government to dispossess the ‘‘former’’ Anglo-Iranian Oil Company ; 
this bill was passed by the Senate on April 30, 1951, receiving the Imperial 
assent on May 1, 1951. 

On May 8, 1951, the Anglo-Iranian Oil Company requested that its dif- 
ferences with the Imperial Government be submitted to arbitration in ac- 
cordance with the provisions of Article 22 of the Agreement of 1933; on 
May 20, the Iranian Government declined to agree to any reference to arbi- 
tration. On the morning of May 26, 1951, the Company requested the 
President of the International Court of Justice to appoint a sole arbitrator, 
under the provision in Article 22 of the 1933 concession for such an appoint- 
ment by the President of the Permanent Court of International Justice. 
On May 28, 1951, the President of the Court, noting the application made 
by the United Kingdom on May 26, declined to make an appointment for 
the time being." 

In the afternoon of May 26, the United Kingdom filed with the Registry 
of the Court an application initiating a proceeding against the Imperial 
Government of Iran with reference to the dispute which had arisen between 
the two governments. The Government of the United Kingdom claimed that 
the Imperial Government was not entitled to refuse to submit the dispute 
between itself and the Anglo-Iranian Oil Company to arbitration; that the 
Iranian Oil Nationalization Act purported to effect a unilateral annulment 
of the 1933 agreement, contrary to the express terms of Article 21 of the 
agreement, and that thereby a wrong had been committed against the com- 
pany, which was a British national; that in purporting to alter the terms 
of the 1933 agreement and in denying to the company the exclusive legal 
remedy for which it provided, the Imperial Government had been or would 
be responsible for the denial of justice to a British national; that the Im- 
perial Government had thus treated a British national in a manner not in 


13 An English translation is published in 5 Middle East Journal (1951), p. 353. 
147.C.J. Yearbook, 1950-1951, p. 48. 
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accordance with international law, and in consequence had committed an 
international wrong against the Government of the United Kingdom. 

To establish the jurisdiction of the Court, the application relied upon the 
declarations by which the two governments had accepted the compulsory 
jurisdiction of the Permanent Court of International Justice, and con- 
tended that the 1933 agreement should be held to be a ‘‘convention’’ within 
the meaning of that term in the Persian declaration.1° The application 
also stated that there were various treaties by which Iran was obliged to 
accord British nationals most-favored-nation treatment, and invoked ten 
treaties of Iran with other states which provided for treatment of nationals 
in accordance with international law. There was also an agreement be- 
tween Iran and the United Kingdom (an exchange of notes of May 10, 1928, 
relating to the abolition of capitulations in Persia) by which Iran was ob- 
liged to treat British nationals in accordance with international law. 

The application was communicated to the Imperial Government of Iran, 
but that Government did not appoint an Agent for the case until December 
8, 1951. 

On June 22, 1951, the Agent of the United Kingdom filed with the Reg- 
istry a request that the Court indicate provisional measures of interim 
protection to be taken to preserve the rights of the United Kingdom under 
Article 41 of the Statute of the Court and Article 61 of the Rules of Court. 
The request outlined the circumstances of fact and considerations of law, 
and the Court was asked to indicate, pending a final judgment in the pro- 
ceeding initiated by the application of May 26, 1951, the following meas- 
ures: 

(a) The Imperial Government of Iran should permit the Anglo- 
Iranian Oil Company, Limited, its servants and agents, to search for 
and extract petroleum and to transport, refine or treat in any other 
manner and render suitable for commerce and to sell or export the 
petroleum obtained by it, and generally, to continue to carry on the 
operations which it was carrying on prior to the Ist May, 1951, free 
from interference calculated to impede or endanger the operations of 
the Company, by the Imperial Government of Iran, their servants or 
agents, or any Board, Commission, Committee, or other body nominated 


by them. 

(b) The Imperial Government of Iran should not by any executive 
or legislative act or judicial process hinder or prevent or attempt to 
hinder or prevent the Anglo-Iranian Oil Company, Limited, its servants 
or agents, in or from continuing to carry on its operations as aforesaid. 

(c) The Imperial Government of Iran should not by any executive or 
legislative act or judicial process sequester or seize or attempt to se- 
quester or seize or otherwise interfere with any property of the Anglo- 
Iranian Oil Company, Limited, including (but without prejudice to a 
decision on the merits of the case) any property which the Imperial 


15 The French text of the 1933 agreement refers to it as both a ‘‘concession’’ and a 


“conven tion. i 
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Government of Iran have already purported to nationalize or other- 
wise to expropriate. 

(d) The Imperial Government of Iran should not by any executive 
or legislative act or judicial process sequester or seize or attempt to 
sequester or seize any monies earned by the Anglo-Iranian Oil Com- 
pany, Limited, or otherwise in the possession or power of the Anglo- 
Iranian Oil Company, Limited, including (but without prejudice to a 
decision on the merits of the case) any monies which the Imperial 
Government of Iran have purported to nationalize or otherwise to ex- 
propriate or any monies earned by means of property which they have 
purported so to nationalize, or otherwise to expropriate. 

(e) The Imperial Government of Iran should not by any executive 
or legislative act or judicial process require or attempt to require the 
Anglo-Iranian Oil Company, Limited, to dispose of the monies referred 
to in sub-paragraph (d) above otherwise than in accordance with the 
terms of the Convention of 1933 or of any measure to be indicated by 
the Court. 

(f) The Imperial Government of Iran should ensure that no other 
steps of any kind are taken capable of prejudicing the right of the 
Government of the United Kingdom to have a decision of the Court in 
its favour on the merits of the case executed, should the Court render 
such a decision. 

(g) The Imperial Government of Iran and the Government of the 
United Kingdom should ensure that no step of any kind is taken ea- 
pable of aggravating or extending the dispute submitted to the Court, 
and in particular, the Imperial Government of Iran should abstain 
from all propaganda calculated to inflame opinion in Iran against the 
Anglo-Iranian Oil Company, Limited, and the United Kingdom.'® 


In view of the gravity of the situation, also, the United Kingdom asked 
that the request be treated as an extreme emergency and with all expedi- 
tion. The request was immediately notified to the Iranian Government ; 
it was also notified to the Secretary General of the United Nations, to the 
Members of the United Nations, and to other states entitled to appear be- 
fore the Court. In a message transmitted by telegraph on June 23, 1951, 
to the Prime Minister and to the Minister for Foreign Affairs of Iran, the 
President of the Court suggested that 
the Imperial Government issue appropriate instructions to avoid all 
measures which might render impossible or difficult the execution of 
any judgment which the Court might subsequently give and to ensure 
that no action is taken which might aggravate the dispute. 
On June 23, 1951, also, the parties were informed that a hearing on the 
British request would be held on June 30, 1951. At this hearing only the 
United Kingdom was represented. 
On June 29, 1951, the Iranian Legation at The Hague received from the 
Iranian Minister for Foreign Affairs a communication, apparently ad- 
dressed to the President of the Court in care of the Legation, which was 


16 7.C.J. Reports, 1951, p. 90; this JOURNAL, Vol. 45 (1951), p. 790. 
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transmitted on the same day to the President of the Court. This communi- 
cation set forth at length the grievances of the Imperial Government in its 
relations with the Anglo-Iranian Oil Company, and contested the validity of 
the 1933 concession; after setting forth various arguments against the 
Court’s jurisdiction, it stated: 

In view of the foregoing considerations the Iranian Government 
hopes that the Court will declare that the case is not within its juris- 
diction because of the legal incompetence of the complainant and be- 
cause of the fact that exercise of the right of sovereignty is not subject 
to complaint. Under these circumstances the request for interim 
measures of protection would naturally be rejected. 

By an order given on July 5, 1951,"' the Court indicated, pending its 
final decision in the proceedings instituted on May 26, 1951, certain pro- 
visional measures which were to ‘‘apply on the basis of reciprocal observ- 
ance.’’ The Preamble to the order recited that it appeared from the ap- 
plication that the United Kingdom Government ‘‘has adopted the cause of 
a British company and is proceeding in virtue of the right of diplomatic 
protection.’’ It was also recited that ‘‘the complaint made in the applica- 
tion is one of an alleged violation of international law by the breach of the 
agreement’’ of 1933 and by a denial of justice, and that 

it cannot be accepted a priori that a claim based on such a complaint 
falls completely outside the scope of international jurisdiction. 
Hence the Court felt itself empowered to entertain the request for interim 
measures of protection, but it stated that 
the indication of such measures in no way prejudges the question of 
the jurisdiction of the Court to deal with the merits of the case and 
leaves unaffected the right of the Respondent to submit arguments 
against such jurisdiction. 
It also found that ‘‘the existing state of affairs justifies the indication of 
interim measures of protection.’’ By indicating such measures, the Court 
was concerned to preserve ‘‘the rights which may be subsequently adjudged 
to belong either to the Applicant or to the Respondent.’’ 
On this basis the Court indicated the following measures: 


1. That the Iranian Government and the United Kingdom Govern- 
ment should each ensure that no action is taken which might prejudice 
the rights of the other Party in respect of the carrying out of any de- 
cision on the merits which the Court may subsequently render. 

2. That the Iranian Government and the United Kingdom Govern- 
ment should each ensure that no action of any kind is taken which 
might aggravate or extend the dispute submitted to the Court. 

3. That the Iranian Government and the United Kingdom Govern- 
ment should each ensure that no measure of any kind should be taken 
designed to hinder the carrying on of the industrial and commercial 


7 T.C.J. Reports, 1951, p. 89; this JouRNAL, Vol. 45 (1951), p. 789. 
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operations of the Anglo-Iranian Oil Company, Limited, as they were 
carried on prior to May Ist, 1951. 

4. That the Company’s operations in Iran should continue under the 
direction of its management as it was constituted prior to May Ist, 
1951, subject to such modifications as may be brought about by agree- 
ment with the Board of Supervision referred to in paragraph 5. 

5. That, in order to ensure the full effect of the preceding provisions, 
which in any case retain their own authority, there should be estab- 
lished by agreement between the Iranian Government and the United 
Kingdom Government a Board to be known as the Board of Super- 
vision composed of two Members appointed by each of the said Gov- 
ernments and a fifth Member, who should be a national of a third State 
and should be chosen by agreement between these Governments, or, in 
default of such agreement, and upon the joint request of the Parties, 
by the President of the Court. 

The Board will have the duty of ensuring that the Company’s opera- 
tions are carried on in accordance with the provisions above set forth. 
It will, inter alia, have the duty of auditing the revenue and expenses 
and of ensuring that all revenue in excess of the sums required to be 
paid in the course of the normal carrying on of the operations and the 
other normal expenses ineurred by the Anglo-Iranian Oil Company, 
Limited, are paid into accounts at banks to be selected by the Board on 
the undertaking of such banks not to dispose of such funds except in 
accordance with the decisions of the Court or the agreement of the 
Parties. 

Judges Winiarski and Badawi Pasha filed a dissenting opinion, express- 
ing the view that the indication of ‘‘interim measures was linked with the 
question of jurisdiction,’’ and that the Court had ‘‘ power to indicate such 
measures only if it holds,’’ at least provisionally, ‘‘that it is competent to 
hear the case on its merits.’’ As Article 41 of the Statute of the Court 
empowers the Court to indicate interim measures of protection ‘‘if it con- 
siders that circumstances so require,’’ this article presupposes the com- 
petence of the Court. The view was also expressed that the Court ‘‘ must 
consider its competence reasonably probable.’’ ‘‘As interim measures of 
protection are exceptional in character and in derogation of general rights,’’ 
the Court should examine the situation as a whole. Hence the Court should 
not give an indication ‘‘unless its competence, in the event of this being 
challenged, appears to the Court to be nevertheless reasonably probable.’’ 
If weighty arguments exist in favor of challenged jurisdiction, the Court 
might indicate interim measures of protection; but if weighty arguments 
exist against jurisdiction, such measures should not be indicated. A pre- 
liminary and entirely summary consideration of the various grounds for 
jurisdiction put forward by the United Kingdom led these dissenting 
judges to the provisional conclusion that 


if Iran does not accept the jurisdiction of the Court ... the Court 
will at the time of its final decision be compelled to hold itself without 
jurisdiction in this case and that, in these circumstances, interim meas- 
ures of protection should not be indicated. 
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On July 5, also, the Court issued a second order ** by which it fixed time- 
limits for the presentation of the written proceedings; the time-limit for 
the presentation of the Memorial was fixed as September 3, 1951, and for 
the presentation of the Counter-Memorial as December 3, 1951. The Gov- 
ernment of the United Kingdom having requested an extension of the time- 
limits, on August 22, 1951, the President of the Court issued an order *® 
extending the time-limit for the presentation of the Memorial to October 10, 
1951, and for the presentation of the Counter-Memorial to January 10, 
1952. 

On July 9, 1951, the Imperial Government of Iran gave notice, in a tele- 
gram addressed to the Secretary General of the United Nations, of its abro- 
vation of its declaration of October 2, 1930, recognizing the compulsory 
jurisdiction of the Court; this was confirmed by an undated letter to the 
Secretary General, received by him on July 16, 1951.°° The declaration 
was originally made for six years, but thereafter it was to continue to bear 
its full effects until notification should be given of its abrogation ; the notice 
of abrogation given on July 9, 1951, was effective for the future, but it had 
no effect on any jurisdiction which the Court may have in the pending case. 

In the Iranian letter received by the Secretary General on July 16, 1951, 
the following contentions were made by the Imperial Government : 


| Translation | 


(a) Since the fact that England was not legally competent to insti- 
tute proceedings and that the Court had no jurisdiction in the case 
was clear and evident, the Court before taking any action or making 
any decision should have declared its lack of jurisdiction. 

(b) The notice from the Registrar of the Court communicating the 
British request for measures of protection was received by the Iranian 
Government at Teheran on Monday 25 June at 7 p.m. while the date 
appointed for the sitting of the Court was Saturday 30 June. The 
short time allowed, which was barely sufficient for the preparation of 
a reply and its despatch, was contrary to article 61, paragraph 8 of the 
rules of the Court which provide that in the case of a request for meas- 
ures of protection the parties must be allowed sufficient time. The 
Iranian Government and Nation are greatly surprised at such undue 
haste. 

(c) The Court by its order of 5 July 1951 decided that the Iranian 
Government should take no measures of any kind designed to hinder 
the carrying on of the commercial and industrial operations of the 
former Anglo-Iranian Oil Company as they were carried on prior to 
1 May 1951, and that these operations should be continued under the 
direction of its former management. 

The consequences of this order (assuming that it is enforceable) 
will be that Iran’s right of sovereignty in a solely domestic matter is 
abolished as the result of a complaint by England, which England was 


18 J.C.J. Reports, 1951, p. 100. 
19 L.C.J. Reports, 1951, p. 106. 
20 Document C.N.89.1951. 
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not legally competent to make and which was not within the jurisdic- 
tion of the International Court. Clearly the Members of the United 
Nations and the free peoples and free men of the world will realize the 
disastrous and dangerous results such a situation will imply for in- 
ternational law and justice. The direct significance of such a decision 
is the establishment of a new system of capitulations for the benefit of 
the nationals of the great powers to the detriment of the nationals of 
the weak and small countries, for if governments could exercise their 
right of sovereignty for the nationalization of industries solely with 
respect to their own nationals and not vis-d-vis foreign nationals of the 
great powers this could only mean the creation of an unlawful and un- 
just privilege for foreigners, in other words the restoration of capitu- 
lations in a new form. Moreover it should be clearly stated once again 
that such a situation is incompatible with the letter and spirit of the 
Charter of the United Nations and with the provisions of Article 2, 
paragraph 1, which reads ‘‘The Organization is based on the principle 
of the sovereign equality of all its Members.”’ 

(d) The Court of International Justice by its order of 5 July 1951 
not only acted contrary to its own competence, to law and justice and 
to the love of freedom of the peoples of the world but it also violated 
the principles of Article 2, paragraph 7 of the Charter which provides 
‘*Nothing contained in the present Charter shall authorize the United 
Nations to intervene in matters which are essentially within the do- 
mestie jurisdiction of any State.’’ 

(e) As a crowning injustice the Court, exceeding the United King- 
dom’s demands and unasked by the complainant, ordered the establish- 
ment of a Board of Supervision composed of two members appointed 
by Iran and two other members appointed by the United Kingdom, 
together with a fifth member who should be a national of a third state, 
to ensure the carrying on of the operations of the former Anglo-Iranian 
Oil Company in conformity with the terms of the concession. 

Hitherto the Iranian Government has only had dealings with a pri- 
vate company, but under this order (were it enforceable) the United 
Kingdom which was not exercising any right and was not even making 
any claims in this connection would be entitled through its direct rep- 
resentatives to interfere in Iran’s domestic affairs, thereby infringing 
the sovereign rights and independence of Iran. 

(f) In addition, in the final passages of its order, the Court decided 
that the said Board should be instructed to ensure that the Company’s 
excess of revenue over expenses shouid be paid into banks selected sub- 
ject to the approval of the Board. These banks would undertake not 
to dispose of the funds except in accordance with the decisions of the 
Court or the agreement of the Parties. The point to be very specially 
noted here is that even if the former concession contract were still tem- 
porarily valid, certain sums (never disputed by the company or solic- 
ited by the claimant) would have to be regularly paid to the Iranian 
Government. The judges, possibly having been informed that the 
Iranian Government and people are at present in a difficult financial 
situation, may be under the impression that the stoppage and sequestra- 
tion of petroleum profits payable to Iran and the designation of a dis- 
tant time-limit for the decision on the substance of the case (the time- 
limit for consideration of the interim measures was five days, but the 
time-limit for consideration of the substance of the ease laid down in 
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the interim measures order is six months) will suffice to persuade the 
Government and people of Iran to give way and abandon their na- 
tional aims. 


On September 29, 1951, the United Kingdom Delegation to the Security 
Council of the United Nations addressed a letter to the President of the 
Security Council, requesting that the following item be placed on the 
agenda of the Security Council: 

Complaint of failure by the Iranian Government to comply with pro- 
visional measures indicated by the International Court of Justice in 
the Anglo-Iranian Oil Company ease. 
It was stated that a then recent order of the Government of Iran had re- 
quired the expulsion of the staff of the company remaining in Iran, and 
this action was said to be clearly contrary to the provisional measures in- 
dicated by the Court. 

On October 19, 1951, the Security Council adjourned consideration of 
this item on its agenda until the Court could decide upon its own jurisdic- 
tion to deal with the dispute. This action may have been based on a mis- 
conception of the proceedings before the Court. As Iran had advanced no 
preliminary objection to the Court’s jurisdiction—the Iranian communica- 
tion addressed to the President of the Court on June 29, 1951, was not 
tantamount to such a preliminary objection—the Court had before it on 
October 19, 1951, no question relating to its jurisdiction. 

On this record, two questions stand out, each of them fraught with signi- 
ficance for the future of the Court: 

(1) Was the Court justified in indicating measures of interim protection 
in its order of July 5, 1951, without a preliminary enquiry into its juris- 
diction? The writer has consistently maintained the view that the Court 
is not required to conduct such an enquiry as a condition precedent to the 
indication of interim measures.“ The contrary view expressed by Judges 
Winiarski and Badawi Pasha would seriously limit the value of Article 41 
of the Statute, and it would cripple the Court in its exercise of a function 
which is essential to effective adjudication. Yet a case might arise in which 
the Court’s lack of jurisdiction is patent—as it might have been in this 
ease if Iran had made no declaration under Article 36 (2) of the Statute; 
in such a case the Court would naturally take this into account in connec- 
tion with the condition set in Article 41 by the phrase ‘‘if it considers that 
circumstances so require.’’ 

(2) Does the Court’s indication of interim measures create for the parties 
before it, which are also parties to the Statute, a legal duty to take the meas- 
ures indicated? The term indicate [French, d’indiquer; Spanish, para 
indicar | was borrowed in 1920 from some of the so-called ‘‘ Bryan Treaties’’ 


21 In treatises on the Court published in 1934, p. 416, and 1943, p. 426. 
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concluded by the United States in 1914; it ‘‘ possesses a diplomatie flavor, 
being designed to avoid offense to ‘the susceptibilities of States.’ ’’ °° 

At one time the writer entertained some doubt as to the extent to which 
an indication imposed an obligation on a party to take the measures indi- 
eated by the Court; ** later, however, after a re-study of the question and 
in the light of the accumulating jurisprudence, the writer reached the con- 
clusion that the term indicate was ‘‘not less definite than the term order 
would have been, and it would seem to have as much effect.’’*4 The Court’s 
own jurisprudence can hardly be said to have resolved this point with 
finality. 

ANGLO-NORWEGIAN FISHERIES CASE 


This case was instituted by an application of the United Kingdom, filed 
with the Registry on September 28, 1949. The written proceedings were 
concluded with the filing of a rejoinder by Norway in April, 1951. Apply- 
ing Article 44 (2) of the Rules of Court, the Court authorized the pleadings 
to be communicated at their request to the governments of Belgium, Canada, 
Cuba, Iceland, Sweden, the United States of America, and Venezuela; and 
applying Article 44 (3) of the Rules of Court, at the instance of Norway 
and with the consent of the United Kingdom, it authorized the pleadings 
to be made accessible to the public. 

In the oral proceedings conducted from September 25 to October 29, 1951, 
the United Kingdom was represented by Sir Erie Beckett as Agent, assisted 
by Sir Frank Soskice, C. H. M. Waldock, R. O. Wilberforce, and D. H. N. 
Johnson as Counsel; Norway was represented by Sven Arntzen as Agent 
and Counsel, assisted by Maurice Bourquin as Counsel. 

At the conclusion of his oral presentation on October 20, the Agent of the 
United Kingdom submitted that the Court should decide that 

the maritime limits which Norway is entitled to enforce as against the 
United Kingdom should be drawn in accordance with the following 
principles : 

(1) That Norway is entitled to a belt of territorial waters of fixed 
breadth—the breadth cannot, as a maximum, exceed 4 sea miles. 

(2) That, in consequence, the outer limit of Norway’s territorial 
waters must never be more than 4 sea miles from some point on the 
base-line. 

(3) That, subject to Nos. (4), (9) and (10) below, the base-line 
must be low-water mark on permanently dry land (which is part of 
Norwegian territory) or the proper closing line (see No. (7) below) 
of Norwegian internal waters. 

(4) That, where there is a low-tide elevation situated within 4 sea 
miles of permanently dry land, or of the proper closing line of 


22 Quoted from Hudson, Permanent Court of International Justice, 1920-1942, p. 425. 

23 In a treatise on the Permanent Court of International Justice, published in 1934, 
p. 415. 

24In a treatise on the Permanent Court of International Justice, published in 1943, 
pp. 425-427. 
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Norwegian internal waters, the outer limit of Norwegian territorial 
waters may be 4 sea miles from the outer edge (at low tide) of this 
low-tide elevation. In no other case may a low-tide elevation be 
taken into account. 

(5) That Norway is entitled to claim as Norwegian internal waters, 
on historie grounds, all fjords and sunds which fall within the con- 
ception of a bay as defined in international law (see No. (6) below), 
whether the proper closing line of the indentation is more or less than 
10 sea miles long. 

(6) That the definition of a bay in international law is a well- 
marked indentation, whose penetration inland is in such proportion 
to the width of its mouth as to constitute the indentation more than 
a mere curvature of the coast. 

(7) That, where an area of water is a bay, the principle which 
determines where the closing line should be drawn, is that the closing 
line should be drawn between the natural geographical entrance 
points where the indentation ceases to have the configuration of a bay. 

(8) That a legal strait is any geographical strait which connects 
two portions of the high seas. 

(9) (a) That Norway is entitled to claim as Norwegian territorial 
waters, on historic grounds, all the waters of the fjords and sunds 
which have the character of legal straits. 

(b) Where the maritime belts drawn from each shore overlap at 
each end of the strait, the limit of territorial waters is formed by the 
outer rims of these two maritime belts. Where, however, the mari- 
time belts so drawn do not overlap, the limit follows the outer rims 
of each of these two maritime belts, until they intersect with the 
straight line, joining the natural entrance points of the strait, after 
which intersection the limit follows that straight line. 

(10) That, in the case of the Vestfjord, the outer limit of Nor- 
wegian territorial waters, at the south-westerly end of the fjord, is 
the pecked green line shown on Charts Nos. 8 and 9 of Annex 35 
of the Reply. 

(11) That Norway, by reason of her historic title to fjords and 
sunds (see Nos. (5) and (9)(a) above), is entitled to claim, either 
as internal or as territorial waters, the areas of water lying between 
the island fringe and the mainland of Norway. In order to deter- 
mine what areas must be deemed to lie between the island fringe 
and the mainland, and whether these areas are internal or territorial 
waters, the principles of Nos. (6), (7), (8) and (9)(b) must be 
applied to indentations in the island fringe and to indentations be- 
tween the island fringe and the mainland—those areas which lie in 
indentations having the character of bays, and within the proper 
closing lines thereof, being deemed to be internal waters; and those 
areas which lie in indentations having the character of legal straits, 
and within the proper limits thereof, being deemed to be territorial 
waters. 

(12) That Norway is not entitled, as against the United Kingdom, 
to enforce any claims to waters not covered by the preceding prin- 
ciples. As between Norway and the United Kingdom, waters off the 
coast of Norway north of parallel 66°28.8’ N., which are not Nor- 
wegian by virtue of the above-mentioned principles, are high seas. 
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(13) That the Norwegian Royal Decree of 12th July, 1935, is not 
enforceable against the United Kingdom to the extent that it claims 
as Norwegian waters (internal or territorial waters) areas of water 
not covered by Nos. (1)-(11). 

(14) That Norway is under an international obligation to pay to 
the United Kingdom compensation in respect of all the arrests since 
16th September, 1948, of British fishing vessels in waters which are 
high seas by virtue of the application of the preceding principles. 
Alternatively to Nos. (1) to (13) (if the Court should decide to 

determine by its judgment the exact limits of the territorial waters 
which Norway is entitled to enforce against the United Kingdom), 
that Norway is not entitled as against the United Kingdom to claim 
as Norwegian waters any areas of water oif the Norwegian coasts north 
of parallel 66°28.8’ N. which are outside the pecked green line drawn 
on the charts which form Annex 35 of the Reply. . 
Alternatively to Nos. (8) to (11) (if the Court should hold that the 
waters of the Indreleia are Norwegian internal waters), the following 
are substituted for Nos. (8) to (11): 
I. That, in the case of the Vestfjord, the outer limit of Nor- 
wegian territorial waters at the south-westerly end of the fjord is 
a line drawn 4 sea miles seawards of a line joining the Skomvaer 
lighthouse at Rost to Kalsholmen lighthouse in Tennholmerne until 
the intersection of the former line with the ares of circles in the 
pecked green line shown on Charts 8 and 9 of Annex 35 of the Reply. 
II. That Norway, by reason of her historic title to fjords and 
sunds, is entitled to claim as internal waters the areas of water lying 
between the island fringe and the mainland of Norway. In order 
to determine what areas must be deemed to lie between the island 
fringe and the mainland, the principles of Nos. (6) and (7) above 
must be applied to the indentations in the island fringe and to the 
indentations between the island fringe and the mainland—those 
areas which lie in indentations having the character of bays, and 
within the proper closing lines thereof, being deemed to lie between 
the island fringe and the mainland. 


The Norwegian Agent presented the following submissions on October 15: 


Having regard to the fact that the Norwegian Royal Decree of July 
12th, 1935, is not inconsistent with the rules of international law bind- 
ing upon Norway, and 

having regard to the fact that Norway possesses, in any event, an 
historic title to all the waters included within the limits laid down by 
that decree, 

May it please the Court, 

in one single judgment, 

rejecting all submissions to the contrary, 

to adjudge and declare that the delimitation of the fisheries zone 
fixed by the Norwegian Royal Decree of July 12th, 1935, is not contrary 
to international law. 


The judgment of the Court was given on December 18, 1951, only fifty 
days after the close of the oral proceedings.*®° Considering the magnitude 


25 1.C.J. Reports, 1951, pp. 116-144. 
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of the case, the voluminous character of the documents of the written pro- 
ceedings, and the length of the oral arguments, it is remarkable that the 
Court was able to arrive at its judgment so promptly. The fact is a wel- 
come attest of the expedition with which the Court is able to dispose of a 
most intricate and complicated case. 

Rejecting all submissions to the contrary, the Court found, by ten 
votes to two, that 


the method employed for the delimitation of the fisheries zone by the 
Royal Norwegian Decree of July 12th, 1935, is not contrary to inter- 
national law. 


By eight votes to four,”® it found that 


the base-lines fixed by the said Decree in application of this method 
are not contrary to international law. 


Judge Hackworth concurred in the operative part of the judgment for 
the reason that he considered that the Norwegian Government had proved 
the existence of an historic title to the disputed areas of water; Judges 
Alvarez and Hsu Mo gave separate opinions; and Judges McNair and Read 
gave dissenting opinions. 

The Court’s judgment reviews the incidents which had given rise to 
the dispute. The case concerned the validity under international law of 
the lines of delimitation of the Norwegian fisheries zone laid down by 
the Royal Norwegian Decree of July 12, 1935, for that part of Norway which 
is situated north of 66°28.8’ north latitude, 7.e., north of the Arctic Cirele; 
and the validity of the base lines of the marginal sea drawn in such delimita- 
tion. The decree fixed forty-eight points on the mainland and on islands 
and rocks along the coast, between which straight lines were drawn to 
constitute the base lines from which the marginal sea of Norway was to be 
measured. The four-mile width of the Norwegian marginal sea was not 
at issue. 

Though the 1935 decree referred to the Norwegian fisheries zone without 
specific mention of the territorial sea, the Court had no doubt that it de- 
limited what Norway considered to be its territorial sea; the parties had 
presented the case on this basis. Points 1 and 2 of the British submissions 
referred to the extent of Norway’s territorial sea, a matter not in issue. 
Points 3 to 11 did not constitute a direct statement of a claim, and the Court 
declined to adjudicate on the definitions, principles or rules stated. The 
parties had agreed to leave point 14 to later settlement. 

The parties were agreed that for measuring the breadth of the territorial 
sea the low-water mark, as opposed to the high-water mark or the mean 
between the two, had been generally adopted by states. The Court thought 
that this general rule indicated ‘‘the character of territorial waters as ap- 
purtenant to the land territory.’’ The parties were agreed also that the 


26 The writer can identify only three of the four judges who voted negatively. 
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outer edge of a low-tide elevation (drying rock) might be taken into account 
as a base point for calculating the breadth of the territorial sea. The 
Court declared that the skjaergaard—the island and rock fringe or guard 
along a large part of the Norwegian coast, estimated to contain some 120,000 
insular formations—constitutes the Norwegian coastline; that it constitutes 


oe 


‘*a whole with the mainland’’; and that ‘‘geographie realities’’ require it 
to be taken into account in delimiting the belt of Norwegian territorial 
waters. Along this coastline, the base line of the marginal sea, which 
becomes ‘‘independent of the low-water mark,’’ can be determined only 
by means of a geometric construction, and it need not follow the coast in 
all its sinuosities. 

The Court referred to the ares-of-circles method for delimiting the 
territorial sea which was advanced by the United States Delegation for 
consideration at the Hague Codification Conference of 1930, which Mr. 
S. W. Boggs has ably expounded in this JourNAL.** The Court stated that 
this method was not ‘‘obligatory by law,’’ and as this had been admitted by 
counsel for the United Kingdom, the Court did not deal with the contentions 
based upon it. 

The Court notes that several states have found it necessary to adopt 
the straight-lines method of applying the principle that the belt of ter- 
ritorial waters must follow the general direction of the coast, and that this 
eourse has not encountered objections of principle by other states. The 
method is not applicable solely to bays; straight lines may also be drawn 
‘‘between islands, islets and rocks, across the sea areas separating them, 
even when such areas do not fall within the conception of a bay. It is suf- 
ficient that they should be situated between the island formations of the 
‘skjaergaard,’ inter fauces terrarum.’’ 

The United Kingdom contended that the ten-mile rule for bays should 
be regarded as a rule of international law; but the Court declared that it 
‘‘has not acquired the authority of a general rule of international law,’’ 
and that it was ‘‘inapplicable as against Norway.’’ Nor does the practice 
of states justify the formulation of any general rule of law as to the 
maximum length of the straight lines drawn between island formations in 
the ‘‘skjaergaard.’’ Attempts to subject groups of islands to conditions 
analogous to limitations concerning bays have not got ‘‘beyond the stage 
of proposals.’’ The coastal state 
appraise the local conditions dictating the selection’’ of the lines to be 
drawn. 

Some of the British conclusions impugned particularly the Norwegian 
classification of the waters of the navigational route known as the Indreleia. 
The Court declared that ‘‘the Indreleia is not a strait at all,’’ and that it 
did not ‘‘have a status different from that of the other waters included in 
the ‘skjaergaard’.’’ With reference to the delimitation of sea areas in 


ee 


would seem to be in the best position to 


27 Vol. 24 (1930), p. 541; Vol. 45 (1951), p. 240. 
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general, the Court emphasized that the validity of any delimitation with 
regard to other states ‘‘depends on international law.’’ While the ter- 
ritorial sea is closely dependent on the land domain, the coastal state 


must be allowed the latitude necessary in order to be able to adapt its 
delimitation to practical needs and local requirements. 

Three criteria were laid down by the Court, derived from ‘‘basie consid- 
erations inherent in the nature of the territorial sea.’’ The drawing of 
base lines must ‘‘not depart to any appreciable extent from the general 
direction of the coast.’’ Moreover, the choice of base lines must depend 
upon 

whether certain sea areas lying within these lines are sufficiently 
closely linked to the land domain to be subject to the regime of internal 
waters. 
This idea should be liberally applied in the case of a coast of such unusual 
configuration as that of Norway. The purely geographical factors are not 
all. Consideration must also be given to 
certain economic interests peculiar to a region, the reality and im- 
portance of which are clearly evidenced by a long usage. 

Norway had contended that the 1935 decree applied ‘‘a traditional 
system of delimitation,’’ and that its system of straight lines was merely 
an adaptation of the general law to local conditions. The Court lays 
emphasis on the Royal Norwegian Decree of February 22, 1812, which had 
been construed in Norway in the course of the nineteenth and twentieth 
centuries to provide for straight lines drawn between islands and islets 
farthest from the mainland. This Norwegian conception was expressed in 
a decree of October 16, 1869, and a decree of September 9, 1889. In 
practice the Norwegian Government had applied the method only to outer- 
most islands and islets not continuously covered by the sea. Reference 
was made also to diplomatic correspondence between Norway and France 
in 1869 and 1870, in which Norway clearly expressed a legal conception 
which it regarded to be compatible with international law. For these 
reasons, the Court found that the Norwegian system of delimitation was 
consistently applied by Norwegian authorities, at least from 1869, and that 
it had encountered no opposition on the part of other states. If there were 
some uncertainties or contradictions in the Norwegian attitude, they were 
not such as to modify the conclusions reached by the Court. 

The Court found that the general toleration of foreign states with 
regard to the Norwegian practice was ‘‘an unchallenged fact’’; and further 
that it was not contested by the United Kingdom over a period of more than 
sixty years. It had been argued on behalf of the United Kingdom that 
the Norwegian system of delimitation was not known to it, and that the 
system had therefore lacked the notoriety essential to provide a basis of an 
historic title: 
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As a coastal State on the North Sea, greatly interested in the fisheries 
in this area, as a maritime Power traditionally concerned with the law 
of the sea and concerned particularly to defend the freedom of the seas, 
the United Kingdom could not have been ignorant of the Decree of 1869 
which had at once provoked a request for explanations by the French 
yovernment. Nor, knowing of it, could it have been under any mis- 
apprehension as to the significance of its terms, which clearly described 
it as constituting the application of a system. 

The attitude of Norway had also been made perfectly plain with regard to 

the North Sea Convention of 1882. The Court states that 


The notoriety of the facts, the general toleration of the international 
community, Great Britain’s position in the North Sea, her own interest 
in the question, and her prolonged abstention would in any case warrant 
Norway’s enforcement of her system against the United Kingdom. 

This led to the conclusion that 


the method of straight lines, established in the Norwegian system, was 
imposed by the peculiar geography of the Norwegian coast; that even 
before the dispute arose, this method had been consolidated by a con- 
stant and sufficiently long practice, in the face of which the attitude 
of governments bears witness to the fact that they did not consider it 
to be contrary to international law. 


Coming to an analysis of the 1935 decree, the Court noted the criticism 
by the United Kingdom of certain of the base lines drawn. It was con- 
tended that these lines did not follow the general direction of the coast or 
did not follow it sufficiently closely. The criticism of the United Kingdom 
was chiefly directed to a line between points 11 and 12 in the Norwegian 
decree, 38.6 sea miles in length, delimiting the waters of the Svaerholthavet. 
The Court concluded that the Svaerholthavet had the character of a bay, 
although its penetration inland was only 11.5 sea miles. 

As to the Lopphavet basin, which did not have the character of a bay, 
the base line had been challenged on the ground that it did not respect the 
general direction of the coast. The Court thought that this rule was 
‘*devoid of any mathematical precision.’’ It emphasized that the rule 
should be applied with regard to the general direction of the coast, and the 
divergence between the base line and the land formations was not a dis- 
tortion of the general direction. Even if the deviation were too pronounced, 
the historical data produced by Norway lent some support to the survival of 
traditional rights which could be taken into account. The line drawn had 
been kept within the bounds of ‘‘what is moderate and reasonable.’’ As 
to the Vestfjord, the difference of views of the parties uad been narrowed in 
the course of argument, and the Court concluded that it had become 
negligible. 

Judge Alvarez, in his separate opinion, thought that Norway, like all 
other states, was entitled to determine not only the breadth of her territorial 
sea, but also the manner in which it was to be reckoned. For him, the 
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decree of 1935 was not an abus de droit. It was therefore unnecessary 
to consider whether Norway had acquired a right by prescription. It was 
clear that she could prohibit other states from fishing within the limits of 
her territorial sea. 

In his separate opinion, Judge Hsu Mo found two eases in which the base 
line could not have been considered to have been justifiably drawn. These 
were the base lines enclosing the Svaerholthavet and the Lopphavet. These 
lines he described as respectively 39 miles and 44 miles in length. Nor 
did he think that Norway’s historic title to these waters had been established. 

In his dissenting opinion, Judge McNair stressed the criticism of the 
headland theory, and he was particularly critical of the base lines enclosing 
the Svaerholthavet and Lopphavet. He denied the peculiarity of the Nor- 
wegian ‘‘skjaergaard.’’ He was unable to reconcile the 1935 decree with 
the conception of territorial waters as recognized by international law, 
because the delimitation was inspired by the protection of economie and 
other social interests of the coastal state; because the limit of four miles 
was measured not from land but from imaginary lines drawn in the sea; 
because areas delimited bear little resemblance to a belt ; and because the de- 
cree ignores the practical need of ascertaining in the manner customary 
amongst mariners whether a foreign ship is or is not within the limits of 
territorial waters. With regard to historic claims of Norway, he concluded 
that the United Kingdom was not aware of the existence of the Norwegian 
system of long straight base lines connecting outermost points before this 
dispute began in 1906, 1908 or 1911. 

Judge Read, dissenting, pointed out that ‘‘few States have marked out 
their maritime domains,’’ and he thought the course followed by Norway 
was unusual. He concluded that the headland theory had no support in 
customary international law. He gave some support to the ares-of-circles 
method, and he found no reason for refusing to apply to the coast of Norway 
the rules which are applicable to other countries in other parts of the 
world. He thought it clearly established that the Norwegian system was 
not actually applied to the disputed areas until after August 11, 1931, and 
he was unable to conclude that the British Government had any reason 
to believe that the Norwegian system came into being in 1869-1889. He 
thought it had not been proved that the Norwegian system was made known 
to the world in such a manner that the United Kingdom must have known 
about it. 

The judgment of the Court, supported by a firm majority, takes high place 
in the annals of international jurisprudence. It paves the way for a much 
sounder approach to the subject of territorial waters than was current 
before 1930, and it clears up many of the confusions which dominated the 
consideration of the topic at the Conference held at The Hague in that year. 
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Riauts oF NATIONALS OF THE UNITED STATES IN Morocco 


The proceedings in this case were instituted by an application filed with 
the Registry of the Court by the French Government on October 28, 1950. 
Time-limits for the parties’ presentation of documents of the written pro- 
ceedings were fixed by the Court’s order of November 22, 1950.78 The ap- 
plicant presented its Memorial on March 1, 1951. 

On June 20, 1951, prior to the expiration of the time-limit for the pres- 
entation of a Counter-Memorial, the United States filed with the Registry a 
‘preliminary objection,’’ contending that neither the French application 
nor the French Memorial had clearly identified the party or parties in whose 
behalf the application had been filed. The two documents were said to 
admit of three possibilities : 

(1) that the applicant may be the Government of the French Re- 
public acting on behalf of the French Republic in its own right and 
capacity ; or 

(2) that the applicant may be the Government of the French Re- 
publie acting in the name of the French Republic as protector of the 
State of Morocco in behalf of the State of Morocco; or 

(3) that the applicant may be the Government of the French Re- 
publie acting on behalf of the French Republic in its own right and 
capacity and as protector of the State of Morocco on behalf of the State 
of Morocco. 


In consequence, it was difficult for the Government of the United States to 
‘*know in advance what States (and in what capacity so far as France is 
concerned) would be bound by the judgment of the Court in the present 
ease.’’ An effort to clear up the point with the French Government had 
produced no result. 

Reference was made by the United States to provisions in Article 40 (1) 
of the Statute and Article 32 of the Rules of Court concerning the indication 
of parties, and it was contended that the French application, as supple- 
mented by the Memorial, did not meet the requirements there set out. The 
precise submissions placed before the Court by the ‘‘ preliminary objection”’ 
dealt unnecessarily with the Court’s own procedure. In addition to asking 
that the Court decide the party or parties on whose behalf the proceedings 
had been instituted, the United States requested the Court to determine, 
if the applicant was found not to be acting in behalf of both the French 
Republic and the State of Morocco, whether 

the Government of the United States would be entitled to present a 
counter-claim or counter-claims designed to ensure that the judgment 
of the Court on the merits would be binding on the State of Morocco 
and on the French Republic both in its own right and capacity and as 
Protector of Morocco. 


28 1.C.J. Reports, 1950, p. 391. 
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The request proceeded to state that, pending a decision by the Court on 
the preliminary objection and 
without prejudice to the position which the United States may believe 
it necessary to take in the light of the decision, the Government of the 
United States reserves all rights it now possesses, including the right 
to file further preliminary objections. 

On June 25, 1951, the Acting President of the Court issued an order 
noting that the proceedings on the merits had been suspended and fixing 
August 6, 1951, as the time-limit for the presentation of the applicant’s 
observations and submissions in regard to the objection.*® In the observa- 
tions on the preliminary objection made by the French Agent on July 28, 
1951, the Court was asked to adjudge the objection ‘‘devoid of object.’’ 
A reply was made by the Agent of the United States on August 21, 1951, 
expressing a willingness to waive oral proceedings on the objection; the 
French Agent assented to this on September 3, 1951. On October 4, 1951, 
the Court requested the French Agent 

to clarify the capacity in which the French Republic is proceeding in 
that case, and, in particular, to specify whether it is appearing both on 
its own account and as Protecting Power in Morocco. 
On October 6, the French Agent replied that the French Republic was pro- 
ceeding 
both on its own account and as the Protecting Power in Morocco, and 
that the Court’s judgment will be binding both on France and Morocco. 


On this basis, the preliminary objection of the United States was with- 
drawn, with the result that the proceedings on the merits were resumed. 
By an order of October 31,*° the Court fixed new time-limits for the filing 
of documents in the proceedings on the merits: December 20, 1951, for 
the Counter-Memorial of the United States, February 15, 1952, for the 
French reply, and April 11, 1952, for the rejoinder. 


AMBATIELOS CASE 


On April 9, 1951, the Government of Greece filed with the Registry of 
the Court an application instituting proceedings against the Government 
of the United Kingdom with respect to a claim by N. E. Ambatielos, a 
Greek national. The application alleges that Ambatielos suffered injury 
by reason of the non-delivery of steamships within the time-limits set in 
a contract he had concluded with the Government of the United Kingdom 
in 1919; that he had been unable to obtain satisfaction in the British 
courts, which had failed to observe certain essential rules of British pro- 


29 I.C.J. Reports, 1951, p. 86. 
30 I.C.J. Reports, 1951, p. 109. The history is set out in Department of State Bulletin, 
Vol. 25, No. 651 (Dee. 17, 1951), pp. 978 ff. 
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cedure in violation of international customary law and a provision in a 
treaty of commerce of November 10, 1886, between Great Britain and 
Greece; that the Greek Government, which had espoused the cause of 
Ambatielos in 1925, had unsuccessfully sought recourse to arbitration in 
accordance with a provision in the 1886 treaty; and that in these circum- 
stances recourse to the Court was open to Greece under a treaty of com- 
merce between the two countries of July 16, 1926. The applicant asked 
the Court to declare that effect must be given to the arbitral procedure 
provided for in the 1886 treaty, and that an arbitral commission should be 
constituted within a reasonable period to be fixed by the Court. The ap- 
plicant also reserved the right, if the Government of the United Kingdom 
should fail to designate its arbitrator, to seize the Court of the merits of 
the dispute. 

By an order of May 18, 1951, the President of the Court fixed time-limits 
for the presentation of a Memorial and a Counter-Memorial, reserving the 
rest of the procedure for further decision.*t These time-limits were ex- 
tended by the President’s order of July 30, 1951.*° 


THe MINQUIERS AND EcrEHOs CASE 


In a special agreement signed on December 29, 1950, the governments 
of the United Kingdom and France agreed to submit to the Court a dispute 
concerning ‘‘the sovereignty over the islets and rocks (in so far as they are 
capable of appropriation) of the Minquiers and Eecrehos groups.’’ * 
Ratifications of the agreement were exchanged on September 24, 1951, and 
proceedings in the case were instituted by the notification of the agreement 
to the Registrar by the United Kingdom on December 6, 1951. These 
groups of islets and rocks lying between the Island of Jersey and the 
northern coast of France, somewhat to the south of Cherbourg, have long 
been in dispute between the two countries. 

The special agreement provides that a United Kingdom Memorial is to 
be submitted by the United Kingdom within three months of the notifica- 
tion of the agreement, and that a French Counter-Memorial is to be sub- 
mitted within three months after delivery of the United Kingdom Me- 
morial. This variance from the ordinary procedure where a proceeding 
is instituted by a compromis, as set out in Article 40 (1) of the Rules of 
Court, would seem to be permissible under Article 37 (3); it places the 
United Kingdom in the position of the moving party. Time-limits for the 
reply and rejoinder were left to be fixed by the Court. 


NoTTEBOHM CASE 


Proceedings in this case between Liechtenstein and Guatemala were in- 
stituted by an application filed with the Registry on December 17, 1951. 


311.0.J. Reports, 1951, p. 11. 32 L.C.J. Reports, 1951, p. 103. 
33 British Parliamentary Papers, Cmd. 8194. 
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To found the jurisdiction of the Court, the application invoked the declara- 
tion of January 27, 1947, by which Guatemala accepted the Court’s com- 
pulsory jurisdiction, and the Liechtenstein declaration of March 29, 1950. 
The applicant espouses a claim of Friedrich Nottebohm, a former German 
who was naturalized in Liechtenstein in 1939, growing out of his arrest in 
Guatemala in 1948, his internment in the United States, and the sequestra- 
tion of his property in Guatemala. 


DRAFTING OF REQUESTS FOR ADVISORY OPINIONS 


On October 5, 1951, the Delegation of the United Kingdom proposed for 
inclusion in the provisional agenda for the sixth session of the General As- 
sembly an item reading : ‘‘ Consideration of the Assembly’s methods and pro- 
cedures for dealing with legal and drafting questions.’’ In explanation of 
this proposal, the Delegation made the following statement concerning the 
drafting of requests for advisory opinions: 


Practically every session of the Assembly up to date has referred cer- 
tain matters to the International Court of Justice for an advisory 
opinion. The drafting of requests to the Court for advisory opinions 
is essentially a legal matter, but there is no regular practice of referring 
the text of such requests to the Sixth Committee or to some other ap- 
propriate legal body for drafting. This has been left to the political 
or technical committee in which the request has originated. It is 
noteworthy that the Court has been obliged to edit or interpret several 
of the requests addressed to it, which have originated from political or 
technical committees, due to the faulty or defective drafting of these 
requests. The Court has, in fact, in more than one case, been obliged 
to determine what the request meant before it has been able to answer 
it. This is obviously undesirable, not only from the point of view 
of the Court but from the point of view of the Assembly itself, which 
must be in a position to ensure that the question answered by the 
Court is, in fact, the question which the Assembly wishes to address to 
it. This can only be done by careful and considered drafting which, 
in the case of questions of a legal character, should clearly be the task 
of a legal body. It would, of course, be for the Assembly to determine 
whether the final version of the question corresponded to its intentions.** 


After a discussion in the Sixth Committee, the item was referred to a 
special committee for study and report. 


JURISDICTION OF THE COURT 


On October 25, 1951, the Government of Israel deposited with the Secre- 
tariat a ratification of its declaration of September 4, 1950, recognizing the 
compulsory jurisdiction of the Court. The ratification deposited con- 
tained a recital with reference to the stipulated non-application of the 
declaration 


34U.N. Doc. A/1929, Oct. 22, 1951. 
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to any dispute between the State of Israel and another State which 

refuses to establish or maintain normal relations with it. 
This was said to apply in principle to cases where the absence of relations 
was anterior to the arising of the dispute, and to be independent of the 
dispute; it would not normally be invoked where relations were suspended 
after or in consequence of the dispute. Nevertheless, any difference of 
opinion which might arise would fall within the Court’s jurisdiction under 
Article 36 (6) of the Statute; taking account of this provision in the 
Statute, the Government of Israel did not engage itself or its successors to 
conform strictly to this interpretation in a case of a contest arising as to the 
competence of the Court in accordance with the declaration, and in the 
ease of such a contest, full freedom of action was reserved as to the manner 
in which the jurisdiction of the Court might be invoked. This position of 
Israel, paraphrased in English from the original French text,*° seems to be 
designed to leave open the door for a challenge of the application of the 
provision in Article 36 (6) that 

in the event of a dispute as to whether the Court has jurisdiction, the 

matter shall be settled by the decision of the Court. 


General tolerance of such an inroad on a most important provision of the 
Siatute would be a regrettable retrogression. 

The Treaty of Peace with Japan, signed at San Francisco on September 
8, 1951, contains in Article 22 the following provision for the settlement 
of disputes: 


If in the opinion of any Party to the present Treaty there has arisen 
a dispute concerning the interpretation or execution of the Treaty, 
which is not settled by reference to a special claims tribunal or by other 
agreed means, the dispute shall, at the request of any party thereto, 
be referred for decision to the International Court of Justice. Japan 
and those Allied Powers which are not already parties to the Statute 
of the International Court of Justice will deposit with the Registrar 
of the Court, at the time of their respective ratifications of the present 
Treaty, and in conformity with the resolution of the United Nations 
Security Council, dated October 15, 1946,°° a general declaration ac- 


35 The original text is: 

‘“‘ETANT ENTENDU que }a réserve (c) est destinée en principe a s’appliquer aux 
cas ol l’absence de relations est antérieure au différend qui s’est élevé et existe in- 
dépendamment de ce différend. Elle ne sera pas normalement invoquée dans les cas ov 
les relations ont été rompues aprés ou bien en conséquence du litige. Néanmoins, toute 
divergence d’opinions qui pourrait s’élever dans un cas donné tombera sous la décision 
de la Cour selon 1’Article 36 para. 6, de son Statut. Tenant compte de cette prévision 
du Statut, le Gouvernement d’Israél ne peut engager ni soi-méme ni ses successeurs & 
se conformer strictement 4 cette interprétation au cas ot une contestation s’éléverait 
quant a la compétence de la Cour selon cette Déclaration, et au cas ot une contestation 
pareille s’éléverait, une pleine liberté d’action est réservée quant a la maniére dont la 
juridiction de la Cour serait invoquée.’’ 

36 Security Council, Official Records, 2d Ser., p. 467. 








36 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


cepting the jurisdiction, without special agreement, of the Court 
generally in respect to all disputes of the character referred to in this 
Article. 


Japan’s ratification of the Treaty of Peace was deposited in Washington 
on November 28, 1951; and on December 10, 1951, a declaration by Japan 
was deposited at The Hague in pursuance of the second sentence in Article 
22. 

A series of economic co-operation agreements concluded between the 
United States ** and other states contains notable provisions concerning the 
jurisdiction of the Court. An agreement between the United States and 
France of June 28, 1948,°° provides (Article X) : 


1. The Governments of the United States of America and France 
agree to submit to the decision of the International Court of Justice 
any claim espoused by either Government on behalf of one of its 
nationals against the other Government for compensation for damage 
arising as a consequence of governmental measures (other than meas- 
ures concerning enemy property or interests) taken after April 3, 
1948, by the other Government and affecting property or interests 
of such national, including contracts with or concessions granted by 
duly authorized authorities of such other Government. It is under- 
stood that the undertaking of each Government in respect to claims 
espoused by the other Government pursuant to this paragraph is 
made in the case of each Government under the authority of and 
is limited by the terms and conditions of such effective recognition 
as it has heretofore given to the compulsory jurisdiction of the In- 
ternational Court of Justice under Article 36 of the Statute of the 
Court. The provisions of this paragraph shall be in all respects with- 
out prejudice to other rights of access, if any, of either Government to 
the International Court of Justice or to the espousal and presentation 
of claims based upon alleged violations by either Government of rights 
and duties arising under treaties, agreements or principles of interna- 
tional law. 

2. The Governments of the United States of America and of France 
further agree that such claims may be referred, in lieu of the Court, to 
any arbitral tribunal mutually agreed upon. 

3. It is further understood that neither Government will espouse a 
claim pursuant to this Article until its national has exhausted the 
remedies available to him in the administrative and judicial tribunals 
of the country in which the claim arose. 


In an annex of interpretative notes it was provided: 


8. It is understood that any agreements which might be arrived at 
pursuant to paragraph 2 of Article X would be subject to ratification 
by the Senate of the United States of America. 


37 Concluded on the part of the United States in pursuance of Secs. 115a and 115b of 
the Foreign Assistance Act of 1948. 62 Stat. 150; this JouRNAL, Supp., Vol. 43 (1949), 
p. 64. 

38 U. S. Treaties and Other International Acts Series, No. 1783; this JOURNAL, Supp., 
Vol. 43 (1949), p. 111. 
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Provisions much to the same effect mutatis mutandis were included in 
agreements concluded by the United States at about the same time with 
Belgium, China, Denmark, Luxembourg, The Netherlands, Norway, Sweden, 
Turkey and the United Kingdom. These provisions can hardly be said to 
effect any extension of the Court’s jurisdiction. 

Various agreements were concluded by the United States also with 
states which had not recognized the compulsory jurisdiction of the Court. 
In such eases, the second sentence of the first paragraph is varied; e.g., in 
Article 10 of the Agreement with Ireland of June 28, 1948,*° it reads: 


It is understood that the undertaking of the Government of the United 
States of America in respect of claims espoused by the Government of 
Ireland pursuant to this paragraph is made under the authority of and 
is limited by the terms and conditions of the recognition by the United 
States of America of the compulsory jurisdiction of the International 
Court of Justice under Article XXXVI of the Statute of the Court, as 
set forth in the Declaration of the President of the United States of 
America dated August 14, 1946. 


In this agreement, the annexed interpretative note provides: 


8. It is understood that if the Government of Ireland should accept 
the compulsory jurisdiction of the International Court of Justice under 
Article XXXVI of the Statute of the Court, on suitable terms and 
conditions, the two Governments will consult with a view to replacing 
the second sentence of paragraph 1 of Article X with provisions along 
the following lines :— 

‘‘Tt is understood that the undertaking of each Government in 
respect of claims espoused by the other Government pursuant to this 
paragraph is made in the case of each Government under the au- 
thority of and is limited by the terms and conditions of such effective 
recognition as it has heretofore given to the compulsory jurisdiction 
of the International Court of Justice under Article XXXVI of the 
Statute of the Court.’’ 

9. It is understood that any Agreements which might be arrived at 
pursuant to paragraph 2 of Article X would be subject to ratification 
by the Senate of the United States of America. 


Similar provisions were included in agreements made about the same time 
with Austria, Greece, Iceland, Italy and Portugal. Such provisions extend 
pro tanto the jurisdiction of the Court. 

On April 25, 1951, the governments of France, the United Kingdom and 
the United States concluded an agreement referring to an arbitrator for 
advice certain questions raised by Italian and Albanian claims to 2338.7565 
kilograms of monetary gold looted by Germany from Rome in 1943. The 
three governments requested the President of the Court to appoint the 
arbitrator, and on July 3, 1951, Georges Sauser-Hall was appointed. The 
arbitrator, whose advice should be consistent with decisions of the Tri- 
partite Gold Commission, was asked to say whether it had been established 
that the gold belonged to Albania, or to Italy, or whether neither of them 


39 Treaties and Other International Acts Series, No. 1788. 
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had established its claim, and the signatories agreed to accept the advice 
given. Independently of the foregoing agreement, the Governments of 
France, the United Kingdom and the United States agreed that if Albania 
established its claim, they would deliver the gold to the United Kingdom in 
partial satisfaction of the Court’s judgment in the Corfu Channel Case, 
unless within ninety days after the communication of the arbitrator’s 
opinion to Albania and Italy, either Albania should apply to the Court for 
a decision of the question whether it is proper that the gold be delivered 
to the United Kingdom, or Italy should apply to the Court for a decision 
of the question whether the gold should be delivered to Italy rather than to 
Albania and whether the claim of the United Kingdom or that of Italy 
has priority. The three governments declared, also, that as defendants 
they would accept the jurisdiction of the Court for the purpose.*? On 
December 8, 1951, no payment had been made by Albania in satisfaction 
of the Court’s judgment of December 15, 1949. 


ELECTIONS OF JUDGES IN 1951 


The death of Judge Philadelpho de Barros e Azevedo, on May 7, 1951, 

gave great grief to all who are following the work of the Court. The 
vacancy which ensued called for the election of a suecessor under Article 
14 of the Statute, to serve (Article 15) ‘‘for the remainder of his predeces- 
sor’s term,’’ z.e., until February 5, 1955. On May 29, 1951, the Security 
Council decided that the election should take place during the sixth session 
of the General Assembly, and prior to the regular election to be conducted 
by the General Assembly. On June 6, 1951, the Secretary General issued 
invitations to national groups to nominate candidates in the election, and 
some thirty-five groups made nominations of eleven candidates. The elec- 
tion was held on December 6, 1951. In the General Assembly, Levi Fern- 
andes Carneiro (Brazil) received sixty of the sixty-two votes cast; in the 
Security Council, he received a unanimous vote. He was therefore declared 
by the President of the General Assembly to have been elected to fill the 
vacancy. 
The approaching expiry of the term of office of five members of the Court 
Judges Fabela, Hackworth, Klaestad, Krylov and De Visscher—called for 
a periodical election to be held in 1951. Invitations to nominate candidates 
were issued by the Secretary General on July 17, 1951, and nominations of 
thirty-five candidates were made by some forty-three national groups. For 
reasons of health, Judge Fabela and Judge Krylov declined candidacy for 
re-election. 

The election was held on December 6, 1951. On the first ballot in the 
General Assembly, four candidates received a majority of the sixty-two 
votes cast—Judge Hackworth, Mr. Sergei Golunsky (Soviet Union), Mr. 
Enrique Armand Ugon (Uruguay), and Sir Benegal Rau (India). A 








40 Department of State, Press Release, No. 337, May 1, 1951; Bulletin, Vol. 24, No. 
619 (May 14, 1951), pp. 785-787. 
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Netherlands representative then withdrew the invitation to delegations to 
support the candidacy of Mr. Eelco van Kleffens. A second vote was then 
taken to fill the fifth place; Judge Klaestad received twenty-nine of the 
sixty-one votes cast, Judge De Visscher fifteen, and six other candidates 
smaller votes. The President of the General Assembly then applied with- 
out objection Rule 94 of the Assembly’s Rules of Procedure to restrict the 
further balloting to the two highest candidates, although this rule ‘had not 
previously been applied in Court elections. On the third ballot, Judge 
Klaestad received forty-three of the sixty-one votes cast, and Judge De 
Visscher fifteen. 

The situation which developed in the Secvrity Council was somewhat 
tangled. With the eleven members of the Security Council each voting 
for five candidates, it would be possible for nine candidates to receive an 
absolute majority of the votes cast, as required by Article 10 (1) of the 
Statute. On the first ballot in the Security Council, six candidates for the 
five places were given a majority of the votes—Judge Hackworth (11), Mr. 
Golunsky (9), Judge Klaestad (8), Judge De Visscher (7), Mr. Armand 
Ugon (7), and Sir Benegal Rau (7). This created a situation for which 
there was no clear precedent.‘ After discussion, the President ruled that 
a list of six names could not be presented for comparison with the list of 
the General Assembly. A proposal by the representative of India that 
the Security Council await the list of the General Assembly was defeated ; 
the proposal ignored the provisions in Article 8 of the Statute that the two 
bodies ‘‘proceed independently of one another.’’ The Soviet Union repre- 
sentative insisted that three candidates had already been elected by the 
Security Council; but a proposal by the United States representative that 
a second ballot be taken on all candidates was adopted by nine votes. On 
the second ballot, Judges Hackworth and Klaestad and Mr. Armand Ugon 
received nine votes, Sir Benegal Rau eight, and Mr. Golunsky seven. 
These five men were thereupon declared to have been elected by the Security 
Council; and after a comparison of the lists of the two bodies, the President 
of the General Assembly declared them to be elected as judges of the Court. 
Their terms of office will begin on February 6, 1952. 

Appraising the results of the two elections, one is impelled to ask whether 
political considerations did not prevail over any desire to strengthen the 
Court. It is particularly regrettable that after his distinguished service 
on the Court since 1937, Judge De Visscher was not re-elected. The pro- 
vision in Article 1 of the Statute that the judges should be elected ‘‘re- 
gardless of their nationality’? has never had much reality; in the recent 
elections it was eclipsed by the problem of geographical representation and 
by the provision in Article 9 that the electors should bear in mind 

that in the body as a whole the representation of the main forms of 


civilization and of the principal legal systems of the world should be 
assured. 


41 But see Security Council, Official Records, lst Ser. (1946), p. 138. 











LEGAL ASPECTS OF THE YALTA AGREEMENT 


By STEPHEN C. Y. PAN * 


The Far Eastern Agreement signed at Yalta at the very end of the Con- 
ference on February 11, 1945, was frequently defended and criticized at the 
hearings held in April—May, 1951, on General MacArthur’s dismissal. Yet 
its legal status has not yet been adequately discussed. 

Herbert W. Briggs, Professor of International Law, Cornell University, 
termed this important document ‘‘the Yalta Leaders’ Agreement”’ or ‘‘the 
Leaders’ Agreement”’ or ‘‘the Personal Agreement of the Three Leaders.’’ ? 
He questicned the binding force of such an agreement. He asked: ‘‘Who 
were the parties to the agreement? Upon whom is it legally binding? 
Precisely what obligations were assumed by the contracting parties?’’ In 
answering these questions, he pointed out that the agreement was signed 
by the ‘‘Leaders’’ or ‘‘Heads’’ of the three great Powers, which are the 
Soviet Union, the United States of America, and the United Kingdom of 
yreat Britain and Northern Ireland. The characterization of the signatories 
as the ‘‘Leaders’’ in place of the official appellations, the President of the 
United States and the Prime Minister of the United Kingdom, is not gen- 
erally a legal term and its precise implications are unknown to the United 
States and the United Kingdom. Professor Briggs considered the term 
‘‘Leader’’ as generally familiar terminology used by the Nazis and Fascists. 
Thus he seriously questioned the legality of that agreement, even as to its 
terminology. 

Major General Patrick Hurley considered that the Yalta Agreement 
‘‘surrendered the territorial integrity and the political independence of 
China,’’? and violated the principles of the Atlantic Charter and the ob- 
jectives for which the American people fought in World War II. Senator 
Alexander Wiley. even questioned whether this agreement is constitutional.* 

Almost seven years have elapsed since the signing of the agreement, and 
still not all the information about this once top-secret document is avail- 


* Stephen C. Y. Pan, Ph.D., formerly Professor of International Relations at School of 
Foreign Service, Georgetown University, and at the Catholic University of America, was 
director of the Yi Shih Pao, an outstanding daily paper in China, member of the People’s 
Political Council, representative to the National Assembly and member of the Legislative 
Yuan of China. He is author of American Diplomacy Concerning Manchuria, and China 
Fights On. 

1 Editorial comment in this JOURNAL, Vol. 40 (1946), pp. 376-383. 

2 Hearings before the Committee on Armed Services and the Committee on Foreign Re- 
lations, United States Senate (5 parts, Washington, 1951), Part 4, p. 2829. Hereafter it 
is called the MacArthur Hearings. 8 Ibid., Part 3, p. 2128. 
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able. Thus it seems to be desirable not to question the advisability or wis- 
dom of this agreement as to its political implication, but rather to re-ex- 
amine and re-analyze it carefully from a legal standpoint. Therefore, the 
text of ‘‘The Agreement Regarding Japan’’ is quoted in full as follows: 


The leaders of the Three Great Powers—the Soviet Union, the United 
States of America and Great Britain—have agreed that in two or three 
months after Germany has surrendered and the war in Europe has 
terminated, the Soviet Union shall enter into the war against Japan on 
the side of the Allies on condition that: 


1. The Status Quo in Outer Mongolia (The Mongolian People’s Repub- 
lic) shall be preserved ; 

2. The former rights of Russia violated by the treacherous attack of 
Japan in 1904 shall be restored, viz. : 

(a) the Southern part of Sakhalin as well as all the islands adja- 
cent to it shall be returned to the Soviet Union; 

(b) the commercial port of Dairen shall be internationalized, the 
pre-eminent interest of the Soviet Union in this port being 
safeguarded and the lease of Port Arthur as a Naval base of 
the U.S.S.R. restored ; 

(ec) the Chinese-Eastern Railroad and the South Manchurian Rail- 
road which provides an outlet to Dairen shall be jointly oper- 
ated by the establishment of a joint Soviet-Chinese Company 
it being understood that the pre-eminent interests of the Soviet 
Union shall be safeguarded and that China shall retain full 
sovereignty in Manchuria; 

3. The Kurile Islands shall be handed over to the Soviet Union. 


It is understood, that the agreement concerning Outer Mongolia and 
the ports and railroads referred to above will require concurrence of 
Generalissimo Chiang Kai-shek. The President will take measures in 
order to obtain this concurrence on advice from Marshal Stalin. 


The Heads of the Three Great Powers have agreed that these claims 
of the Soviet Union shall be unquestionably fulfilled after Japan has 
been defeated. 


For its part the Soviet Union expresses its readiness to conclude with 
the National Government of China a pact of friendship and alliance be- 
tween the U.S.S.R. and China in order to render assistance to China with 
its armed forces for the purpose of liberating China from the Japanese 
voke.* 

February 11, 1945 
Signed by 
J. Stalin 
Franklin D. Roosevelt 
Winston S. Churchill 
In examining the above-quoted text of the document, it is interesting to 
note that those who signed this international agreement did not attach 


Department of State, Agreement Regarding Japan (Washington, 1946). Italics 
added. This full text was released in February, 1946. 
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their official titles to their signatures. Nor did they say that they signed 
it on behalf of their respective governments or states. Nor did they state 
that they had been authorized to sign it. The titles of ‘‘Marshal’’ Stalin 
and ‘‘the President’’ were, however, mentioned in the text of the document. 
Stalin’s exact official position was nat stated. The term ‘‘Prime Minister”’ 
is not attached to Churchill’s signature nor was it mentioned in the text. 
Such a form, or lack of form, is without established precedent in interna- 
tional agreements or treaties. 

The details of this agreement require further legal comment. It is 
stated that ‘‘the former rights of Russia shall be restored,’’ but those 
‘‘rights’’ are not defined or even specifically mentioned. Both Dairen and 
Port Arthur, historically and geographically, are Chinese territories, and 
the Chinese have always considered them as such. Any Russian claims are 
questionable, to say the least. 

Part of the ‘‘price’’ for Russia’s entry into war against Japan after 
Germany surrendered and the war was terminated in Europe, was ‘‘the 
concurrence of Generalissimo Chiang Kai-shek’”’ in the Soviet claims in the 
agreement. The United Nations Declaration of January 1, 1942, included 
the United States, the Soviet Union, the United Kingdom and China and 
some twenty-six nations who agreed to ally themselves against aggression 
and pledged mutual aid. Why should China then, as an ally, consent to 
| pay a great ‘‘price’’ to another ally, the Soviet Union? Why should China 
concur in terms and decisions of a conference in which she was not even 
a participant and on which she was not informed immediately? Was China 
considered a protectorate or a colony of any great Power or combination of 
‘‘The Three Great Powers’’? 

Furthermore, upon what authority could the President of the United 
| States and the Prime Minister of the United Kingdom justify the making 
\ of concessions to the Soviet Union on behalf of or for China? 

In the form of a guarantee to Stalin, it was stipulated that (1) ‘‘The 
President will take measures in order to obtain’’ China’s concurrence ‘‘on 
advice from Marshal Stalin’’; and (2) ‘‘The heads of the Three Great 
Powers have agreed that these claims of the Soviet Union shall be unques- 
tionably fulfilled after Japan has been defeated.’’ Now the questions in- 
volved here are: Why was the President (of the United States) obliged to 
promise to take measures? What kind of measures was he going to take or 
recommend? If China declined to abide by these terms, would the United 
States use every conceivable means, including force, to fulfill these condi- 
tions or claims of the Soviet Union? If it were in the province of the 
‘Three Great Powers,’’ including the United States and the United King- 
dom, to guarantee the fulfillment of some condition or the obligation of one 
state to another, this, then, would constitute a long-term international 
political agreement, participation in which should have the consent of the 
United States Senate. 
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However, no Congressional action was taken on this agreement in 1945, 
possibly because the text of the agreement was not officially released until 
a year after its signature. While the United States Government was faith- 
fully taking ‘‘adequate measures’’ through diplomatic channels for aequir- 
ing the concurrence of Generalissimo Chiang Kai-shek, China was requested 
by the United States Government to negotiate and sign a Sino-Soviet Treaty 
of Friendship and Alliance with the Soviet Union on August 14, 1945, about 
six days after the Soviet entry into the war with Japan. At the time when 
Japan was actually seeking acceptance of unconditional surrender, the Sino- 
Soviet Treaty was signed. In fact it was on August 6, 1945, that the first 
atomic bomb was dropped on Hiroshima and the Japanese Emperor broad- 
east to the nation his willingness to accept the unconditional surrender 
terms. The Soviet Union declared war on August 8. 


A MEMORANDUM OR STATEMENT? 


It is rather interesting to note that the report of the whole Crimea Con- 
ference, released on February 12, 1945, signed by Stalin, Roosevelt and 
Churchill, does not purport to be an ‘‘agreement.’’ It simply referred to 
its text as an ‘‘agreement on the result of the Conference.’’® Secretary 
Byrnes, one year later, referred to the document dealing with the Far East 
as ‘‘a Statement’’ or ‘‘a Memorandum.’’ 

Furthermore, neither the form, contents nor terminology of this agree- 
ment stipulates when it would come into force. Nothing is said about its 
ratification or termination. Therefore, it is fair to assert that its meaning 
is doubtful and its duration uncertain. 


OvutTEeR MONGOLIA 


Next to the importance of the question concerning Manchuria, is the 
provision about Outer Mongolia. Roosevelt accepted Stalin’s condition 
that ‘‘the status quo in Outer Mongolia (the Mongolian People’s Republic) 
shall be preserved’’ and agreed that ‘‘these claims of the Soviet Union 
shall be unquestionably fulfilled after Japan has been defeated.’’ Mr. 
Roosevelt’s responsibility, in this respect, is indeed great. It should be 
remembered that the Sino-Soviet Agreement of 1924° stipulated that ‘‘The 
Government of the Union of Soviet Socialist Republics recognizes that 
Outer Mongolia is an integral part of the Republic of China and respects 
China’s sovereignty therein.’’ Since that is the case, the preservation of 
the Mongolian People’s Republic provided by the Yalta Agreement tends 
to impair China’s sovereignty and amounts to a violation of the said Sino- 
Soviet Agreement. Although the United States and the United Kingdom 
were not parties to the Sino-Soviet Agreement of 1924, yet Mr. Roosevelt 


5 Department of State Bulletin, Feb. 18, 1945, pp. 213-216; this JouRNAL, Supp., 
Vol. 39 (1945), p. 103. 6 Ibid., Supp., Vol. 19 (1925), p. 53. 
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signed an agreement with Marshal Stalin which in effect violated a treaty 
of which the Soviet Union is a signatory. 

On the other hand, if Outer Mongolia was already the independent state 
ealled ‘‘the Mongolian People’s Republic’’ at the time of the signing of the 
Yalta Agreement, does it mean that both Roosevelt and Churchill, as 
Leaders of their respective countries, assume the duties of Perpetual Gua- 
rantors or Personal Protectors of the independence of Outer Mongolia 
against China and the Soviet Union, or both? Or does it mean that they 
merely agreed not to oppose further or future Soviet domination or ‘‘at- 
tachment’’ of Outer Mongolia, over which China claims sovereignty ? 

As to the provision that the former rights of Russia, violated by Japan 
in 1904, shall be returned to Soviet Russia, a few facts were not clarified in 
the agreement: 


(1) What were the Russian rights violated by Japan, and what were 
China’s rights in Manchuria? 

(2) Was territory or property taken from China by Japan considered 
as Japanese or Chinese territory or property? 

(3) Port Arthur and Dairen have always been Chinese territories. 
Under compulsion, these ports were leased to Russia and later occupied by 
Japan. The Cairo Declaration of 1943 announced that Manchuria should 
be returned to China. Since these ports are in Manchuria, why and how 
did Port Arthur become a Russian naval base and Dairen internationalized ? 


THE CHINESE EASTERN RAILWAY 


The legal status of the Chinese Eastern Railway was determined by a 
contract between China and the Russo-Chinese Bank signed on September 
8, 1896, which provided for the formation of a company under the name 
of the Chinese Eastern Railway Company. The Chinese Government paid 
five million Kuping taels to the Russo-Chinese Bank to finance this project. 
\ This was not a contract between the Chinese Government and the Russian 
Government, but between the Chinese Government and the Russo-Chinese 
Bank. It was supposed to be under sovereignty and jurisdiction of the 
Chinese Government, because Article I provided: ‘‘The seal which this 
company will employ will be given to it by the Chinese Government’’; 7” 
and Article 12 stated: ‘‘ At the expiration of thirty-six years from the day 
on which the entire line is finished and traffic is in operation, the Chinese 
Government will have the right to buy back this line upon repaying in 
full all the capital involved, as well as all debts contracted for this line, 
plus accrued interest.’’ ® 


7 Manchuria: Treaties and Agreements, p. 14; and China’s Maritime Customs, Treaties, 
Conventions, etc. between China & Foreign States (2 vols., Shanghai, 1917), Vol. I, pp. 
208-219. 

8 Manchuria: Treaties and Agreements, p. 16, and China’s Maritime Customs, op. cit., 
Vol. I, pp. 233-237. 
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By a further agreement with the Chinese Government signed on July 6, 
1898, and by the first supplement to the charter of the Chinese Eastern 
Railway on February 17, 1899, this company was authorized ‘‘to construct 
a branch line from one of the stations of the main line to the ports of Dai- 
ren and Port Arthur, situated in the Kuantung Peninsula, also to operate 
this branch which shall be named ‘‘The South Manchuria Line of the 
Chinese Eastern Railway.’’® It was under the control of an Inter-Allied 
Commission in 1919. The Washington Conference of 1922 decided that 
China should be charged with the responsibility for the condition and wel- 
fare of the railway and its shareholders. And above all, it was resolved 
that this railway was ‘‘in the nature of a trust resulting from the exercise 
of power by the Chinese Government over the possession and administration 
of the railroad.”’ 

THe SourH Mancuvuria RaAILway 


As to the status of the South Manchuria Railway, a short historical ac- 
count is necessary in order to determine its nature. The territory through 
which this railway was supposed to go was Fengtien Province, part of 
which was ceded to Japan by Article II of the Treaty of Shimonoseki,’° 
signed by China and Japan on April 17, 1895. This, however, was can- 
celed by diplomatic intervention of Russia, France, and Germany in the 
latter part of the same year.’! As a price for this service rendered to 
China, the Russian Government succeeded in signing a contract with China 
for the construction and operation of the Chinese Eastern Railway under 
the ownership of the Russo-Chinese Bank in 1896. Two years later, China 
signed another agreement with Russia concerning the southern branch of 
the Chinese Eastern Railway, which later was called ‘‘the South Manchu- 
rian Line’’ of the Chinese Eastern Railway.1? These might constitute 
Russian claims of rights in the original Chinese Eastern Railway together 
with the original part of the South Manchuria Railway (later it was greatly 
extended by the Japanese themselves). But by Article V of the Treaty of 
Portsmouth of September 5, 1905, Russia agreed to transfer to Japan, with 
the consent of the Chinese Government, the lease of Port Arthur, Dairen 
and their rights and privileges and properties therein.'* 

Article VI of the Treaty of Portsmouth provided that Russia agreed to 
‘“‘transfer and assign to the Imperial Government of Japan without com- 
pensation and with the consent of the Chinese Government, the railway 
between Changchun and Port Arthur and all its branches, together with 


9 Manchuria: Treaties and Agreements, pp. 49-51. 

10 China’s Maritime Customs, op. cit., Vol. II, p. 591; also Carnegie Endowment for In- 
ternational Peace, Manchuria: Treaties and Agreements (Washington, 1921), p. 1. 

11 Manchuria: Treaties and Agreements. op. cit., p. 13. 

12 John V. A. MacMurray, Treaties and Agreements With and Concerning China, 1894- 
1919 (New York, 1921), Vol. I, pp. 154-157. 

13 Manchuria: Treaties and Agreements, etc., pp. 75-77. 
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all rights, privileges and properties appertaining thereto in that region, 
as well as all coal mines in the said region belonging to or worked for the 
benefit of the railway.’’** By a treaty between China and Japan on 
December 22, 1905, China agreed to ‘‘consent to all the transfers and as- 
signments made by Russia to Japan by Articles V and VI of the Treaty of 
Peace mentioned above.’’*® Thus this was the first time Russia formally 
though reluctantly gave up her treaty rights in the original southern sec- 
tion of the Chinese Eastern Railway to Japan. 

Japan acquired her rights in the South Manchuria Railway from the 
Treaty of Portsmouth with Russia, which was arranged by President Theo- 
dore Roosevelt in 1905. This again was approved by China in an agree- 
ment with Japan in the same year. Japan then exerted her effort towards 
building and extending this railway. In 1906 by a Japanese Imperial 
Ordinance, the South Manchuria Railway Joint Stock Company was offi- 
cially proclaimed. Article II of the ordinance stated: ‘‘The shares of the 
company shall all be registered and may be owned only by the Japanese 
and Chinese governments or by subjects of Japan and China.’’* By an 
agreement between China and Japan in 1907, part of the rolling stock and 
equipment of the South Manchuria Railway between Mukden and Hsin 
Min T’un was to be handed over to China.’’? In the same year, Russia 
signed a convention with Japan which stated that both the Chinese Eastern 
Railway Company and South Manchuria Railway Company shall ‘‘reserve 
the right to decide the plans of construction within the limits of its own 
ground.’’?® Thus, the South Manchuria Railway might be called an 
‘‘official,’’ a ‘‘semi-official,’’ or a ‘‘private’’ company.’® 

It is apparent that Russia gave up to Japan her interest in the southern 
section of the Chinese Eastern Railway, which later on was called by the 
Japanese the South Manchuria Railway, and that her claims to the railway 
in the Yalta Agreement are not entirely based on fact or history. It was 
Japan which through her continuous effort extended and expanded this 
railway in Manchuria. The extension or expansion was done mainly by 
means of Japanese capital with Chinese labor and materials. Of course, 
these Japanese efforts in the South Manchuria Railway areas were of an 
aggressive nature. Yet this could hardly have been accomplished without 
first having the consent of Russia to the transfer of the railway rights 
to Japan. 

Even if the Soviet Union had some rights in the Chinese Eastern Rail- 
way and certain alleged rights in the South Manchuria Railway before 
1905, her subsequent acts have nullified her rights. 


14 [bid., p. 72. 15 Ibid., p. 78. 
16 Manchuria: Treaties, etc., op. cit., p. 85. 
17 [bid., p. 101. 18 Ibid., p. 108. 


19 C, Walter Young, Japanese Jurisdiction in the South Manchuria Railway Areas 
(Baltimore, 1931), p. 77. 
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In the first place, as stated previously, Russia agreed to transfer her 
rights in the South Manchuria Line of the Chinese Eastern Railway to 
Japan. 

Secondly, in 1924, the Soviet Union declared the abolishment of her un- 
equal treaties with China, including her secret alliance with China of 1896 
and the relinquishment of her rights in the Chinese Eastern Railway 
pending final settlement. This was evidently intended as a friendly gesture 
toward the Chinese people at that time. Such a declaration amounts to 
forfeiting the Soviet claims of rights in the Chinese Eastern Railway in 
Manchuria. However, this Soviet declaration never became a reality, for 
even after the Soviet Union signed a treaty of alliance and mutual assist- 
ance with the ‘‘People’s Republic of China’’ in February, 1950, these 
railways are still under Soviet-Chinese joint ownership. 

Thirdly, in March, 1935, Constantin Yureneff, Soviet Ambassador at 
Tokyo, totally disregarding the protests of the Chinese Government, signed 
an agreement or a contract with Koki Hirota, Japanese Foreign Minister, 
and Ting Shih-yuan, Ambassador of the puppet government of Manchukuo, 
for the sale of the Chinese Eastern Railway to Manchukuo. 


Soviet RigHts? 


In view of the above established facts, the South Manchuria Line of the 
Chinese Eastern Railway, which was partly owned by China and the Russo- 
Chinese Bank, had been transferred by Russia to Japan by a treaty be- 
tween Japan and Russia and another treaty between China and Japan ac- 
cepting the provisions of the Russo-Japanese treaty in 1905. As to the 
rest of the Chinese Eastern Railway, it had also belonged to China and the 
Russo-Chinese Bank since 1896. Though the Soviet Union in 1924 had an- 
nounced her intention of giving up Soviet rights in the Chinese Eastern 
Railway, this intention was never actually carried out. Then in 1935, the 
Soviet Government sold her shares in this railway to the puppet regime of 
Manchukuo in disregard of China’s protest. 

Under these circumstances, what right, if any, could the Soviet Union 
possibly assert to the South Manchuria Railway and the Chinese Eastern 
Railway with regard to her claims of joint ownership ? 

It is, therefore, very difficult to comprehend why President Roosevelt 
and Prime Minister Churchill, in the Yalta Agreement, would concede as 
valid such Soviet claims to the railroads in Manchuria and two ports. It 
is possible, however, that President Roosevelt, preoccupied by many other 
important international problems, did not have enough time for adequate 
study of the real situation in Manchuria. Or he might have been ill advised 
by some of the ‘‘China Experts”’ in the U. 8. Delegation at Yalta or in the 
State Department at that time, as former Ambassador Patrick Hurley has 
maintained. Indeed, the distorted terms of the Yalta Agreement con- 
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cerning Manchuria, Mongolia and Japan in themselves clearly demonstrate 
a form of deceit peculiar to the Kremlin. 


AN Executive AGREEMENT 


The Yalta Agreement may be considered as an executive agreement, 
which does not require Senatorial consent or approval. The treaty-making 
power of the President of the United States is stipulated by the Constitu- 
tion. Section 2 of Article II of the Constitution states that the President 
‘*shall have power, by and with the advice and consent of the Senate, to 
make treaties, provided two-thirds of the Senators present concur; . _ 
However, the President’s authority for making executive agreements is 
obtained from various sources such as Acts of Congress, treaty provisions 
and Constitutional provisions. Under the chief executive power, he can 
make administrative agreements. As Commander-in-Chief, he can make 
military agreements. Under the Presidential power over foreign rela- 
tions, he can enter into certain political agreements without obtaining the 
advice and consent of the Senate. Thus under certain conditions the 
President can enter into executive agreements with foreign states.2° On 
such a basis, the Yalta Agreement might not require approval of the Sen- 
ate, as it is not regarded as a ‘‘treaty.’’ Of course, this does not imply that 
the President is thus free to abuse his executive power. However, nowa- 
days, there is a tendency on the part of the legislative branch to play a 
more important role in the conduct of the foreign relations of the United 
States, with the hope that in its dealings with foreign governments it can 
avoid secret diplomacy. A Congressional debate on such subjects may 
enlighten the people at large, for deliberation and such public debates can 
constitute an important factor of real democracy. 

However, it should be pointed out that President Roosevelt. himself had 
implied the Yalta Agreement might not be exempt from Congressional or 
Senatorial approval. In the prepared text of his report to Congress on 
Yalta, on March 1, 1945, he wrote: 


I am aware of the Constitutional facts—as are all the United Nations 
—that this charter {of the future U.N.] must be approved by two-thirds 
of the Senate of the United States—as well as some of the other agree- 
ments made at Yalta.”* 


In his actual delivery, President Roosevelt changed his statement to the 
following: 


I have always been a believer in the document called the Constitution. 
I spent a good deal of time in educating two other nations of the world 
with regard to the Constitution of the United States—that the charter 
has to be and should be approved by the Senate of the United States 


20 Wallace McClure, International Executive Agreements (New York, 1941). 
21 Department of State Bulletin, March 4, 1945, p. 324. 
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under the Constitution. I think that the other nations of the world 
know it now.”? 


‘ 


Roosevelt’s remarks stating that ‘‘some of the other agreements made 
at Yalta’’ were to ‘‘be approved by two-thirds of the Senate of the United 
States’’ were published in a release by the State Department. Even with- 
out considering the complicated legality and technicality of it, Roosevelt 
at the outset of his report to Congress did emphasize the following: 


Speaking in all frankness, the question of whether it is fruitful or not, 
lies, to a great extent, in your hands, for unless you, here in the Halls of 
the American Congress, with the support of the American people, con- 
cur in the general conclusions reached at the place called Yalta, and give 
them your active support, the meeting will not have produced lasting 
results. And that is why I have come before you at the earliest hour I 
eould after my return.”° 


It may be argued that, without considering the soundness of his judg- 
ment in time of war, the President considered the paying of a ‘‘price’’ to 
Soviet Russia for her entry into the Far Eastern war a military necessity. 
However, this agreement not only includes wartime provisions, but also 
stipulates that ‘‘these claims of the Soviet Union shall be unquestionably 
fulfilled after Japan has been defeated.’’ A duration of time for its ful- 
fillment is not specified, nor is it stated how the Soviet claims will be ful- 
filled. These nebulous but nonetheless dynamic provisions involved not 
only military but political angles of great international significance. 

As to the duration of the binding force of executive agreements, they 
may or may not be respected by the succeeding Administrations, because, 
after all, an executive agreement is signed by the Chief Executive and not 
solemnly entered into in the name of ‘‘the United States of America,’’ in 
the form of international ‘‘treaties.’’ However, a number of executive 
agreements have been carried out during the terms of several succeeding 
Administrations. Some maintain that 


Executive agreements with foreign governments entered into under one 
President continue to remain in force under the successors unless and 
until the statutes or regulations in pursuance of which they are entered 
into are repealed or the specified time for their operation has expired or 
notice of a desire to terminate it is given by one side or the other.** 


On the other hand, others think that, at least as a general rule, no agree- 
ment between the President and a foreign Power can be considered as 
binding upon the United States under future Administrations unless rati- 
fied by the Senate or assented to by an Act of Congress, and that succeeding 


22 Franklin D. Roosevelt, Report to Congress on the Yalta Conference (Washington, 
March, 1945), p. 6. 23 Ibid., p. 1. 

24 William Hays Simpson, ‘‘ Legal Aspects of Executive Agreements,’’ in Iowa Law 
Journal, Vol. 24 (1939), p. 86. 
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Administrations are not obliged to carry out executive agreements of a pre- 
ceeding Administration. 


Miuitrary or PouiricAL AGREEMENT ? 


Secretary Byrnes on February 11, 1946, in releasing the text of this once 
top-secret document, on the first anniversary of its signature, called it 
‘‘the agreement between the President of the United States, Franklin D. 
Roosevelt, the Prime Minister, Winston S. Churchill, and Generalissimo 
Stalin.’’** He did not call it an agreement between the United States of 
America, the United Kingdom and the Union of Soviet Socialist Republics. 
Byrnes thought that Roosevelt and Churchill would consider it as a mili- 
' tary decision or agreement. Secretary Stettinius similarly stated that it 
' was a military matter and thought it best remain on merely a military level. 

On the ground of military necessity the Yalta Agreement was then kept 
secret from a principal ally—China—-whose vital interests were at stake. 
Yet General George C. Marshall does not think that it was a military 
agreement, but believes that it was a political matter not discussed with 
the military. On May 11, 1951, in answering Senator William F. Know- 
land’s question in the joint Senate committee hearings on General Mac- 
Arthur’s dismissal, General Marshall stated that he was mainly engaged in 
military discussions at Yalta, but he was not aware of the Yalta Far Eastern 
Agreement. When Senator Knowland asked him: ‘‘Were you familiar 
at Yalta with the Manchurian provisions of giving Dairen and the rights 
on the Manchurian railroads and Port Arthur to the Soviet Union?”’ 
Secretary Marshall replied: ‘‘I don’t think I was, sir.’’ *¢ 

The real nature of the Yalta Agreement may be considered either polit- 
ical or military, as one wishes. After all, sometimes it is difficult to draw 
a line of demarcation between military and political matters because they 
are interrelated and interdependent. It was, therefore, natural for Senator 
Knowland to state at the said hearings: 


One of the difficulties we have, Mr. Secretary, is that there is a very 
fine line between the political discussions and the military ; and when we 
seek information— .... 1 am making the general observation that 
sometimes we ask for information and the State Department will say 
that is military information, and the military may quite properly say 
that it is political; and it is hard to draw a clear-cut line.?’ 


Whatever may be the real nature of the agreement, if it has to do with 
the cession of territories of an ally, it must obtain the consent of that ally; 
if it deals with an enemy state, it should certainly be embodied in the form 
of a peace treaty. Thus Secretary Byrnes was quite correct when, upon 
being asked whether the Yalta Agreement eventually would be put in the 


25 The New York Times, Feb. 12, 1946. 
26 MacArthur Hearings, Part I, p. 564. 27 Ibid., pp. 560-561. 
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form of a treaty, he replied that he had heard President Roosevelt on one 
or two occasions taking the position that the cession of territory was a mat- 
ter to be settled in an eventual peace treaty.** In other words, the com- 
petence and legality of any provision of any agreement dealing with terri- 
tories should be embodied in a peace treaty, which requires the advice and 
consent of the Senate. 


Is THE AGREEMENT AT VARIANCE WITH OTHER TREATIES? 


Secretary of State Cordell Hull on April 29, 1934, issued a statement 
regarding the relations between the United States and China, as well as 
Japan and other countries, that clearly expressed his belief that the con- 
duct of international relations should be governed by international treaties, 
multilateral and bilateral. He pointed out: 


. . . Inthe opinion of the American people and the American Govern- 
ment, no nation can, without the assent of the other nations concerned, 
rightfully endeavor to make conclusive its will in situations where there 
are involved the rights, the obligations, the legitimate interests of other 
sovereign states.”° 

If this is a guiding principle for the conduct of American relations with 
China and the rest of the world, then the important question arises: Is the 
Yalta Agreement at variance with other existing treaties between the 
United States and China and some other states or between the United 
States and some other states? Let us now proceed to examine the Nine- 
Power Treaty, the Sino-Soviet Treaty of 1924, the Atlantic Charter of 
1941, and the Cairo Declaration of 1943 in relation to the Yalta Agreement. 


THE NINE-Power TREATY 


The Open-Door Policy in China since the time of Daniel Webster, who, 
as Secretary of State, sent the first American Minister to China, has been 
the traditional policy of the United States. The Open-Door Policy before 
1922, in the form of an exchange of notes, as a form of international agree- 
ments, provided for ‘‘the preservation of China’s territorial and admini- 
strative entity,’’ and ‘‘the equality of trade opportunities’? in China. 
This policy was reaffirmed and re-emphasized before 1922.°° The corollary 
principles of this policy were embodied in a multilateral international 
treaty signed at Washington, known as the ‘‘Nine-Power Treaty.’’** The 
United States of America, Belgium, the British Empire, China, France, 
Italy, Japan, The Netherlands and Portugal on February 6, 1922, declared: 


28 Department of State Bulletin, Feb. 10, 1946, pp. 189-190. 

29 Department of State Press Releases, May 5, 1934, p. 245. 

30 Stephen C. Y. Pan, American Diplomacy Concerning Manchuria (Washington and 
Boston, 1938), Chs. III, IV, and V. 

31U. S. Treaty Series, No. 723 (Washington, 1937); this JourNAL, Supp., Vol. 16 
(1922), p. 64. 
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ARTICLE I 
The Contracting Powers, other than China, agree: 
(1) To respect the sovereignty, the independence, and the territorial 
and administrative integrity of China; 
(2) To provide the fullest and most unembarrassed opportunity to 
China to develop and maintain for herself an effective and stable gov- 
ernment ; 


(4) To refrain from taking advantage of conditions in China in order 
to seek special rights or privileges which would abridge the rights of 
subjects or citizens of friendly States, and from countenancing action 
inimical to the security of such States. 


The Yalta Agreement by promising to give joint ownership of all the 
railroads in Manchuria, the internationalization of Dairen, a Russian naval 
base in Port Arthur and the preservation of the ‘‘People’s Mongolian Re- 
public’’ threatened the territorial and administrative integrity of China. 
| It also placed China in an embarrassing position as she attempted to main- 
tain a stable government. Such provisions would give Soviet Russia 
special rights or privileges, which would be inimical to the interests of 
friendly states, including the United States. 


ARTICLE II 


The Contracting Powers agree not to enter any treaty, agreement, ar- 
rangement, or understanding, either with one another, or, individually 
or collectively, with any Power or Powers, which would infringe or im- 
pair the principles stated in Article I. 


As signatories of the Nine-Power Treaty, the United States and the 
United Kingdom were bound not to enter into any agreement or understand- 
ing with any Power or Powers which would infringe or impair the principles 
of Article I of the treaty, yet the Yalta Agreement in itself is in direct 
violation of this provision. 

ARTICLE III 


With a view to applying more effectually the principles of the Open 
Door or equality of opportunity in China for the trade and industry 
of all nations, the Contracting Powers, other than China, agree that 
they will not seek nor support their respective nationals in seeking— 

(a) any arrangement which might purport to establish in favour 
of their interests any general superiority of rights with respect to com- 
mercial or economic development in any designated region of China; 

(b) any such monopoly or preference as would deprive the nation- 
als of any other Power of the right of undertaking any legitimate 
trade or industry in China, or of participating with the Chinese Gov- 
ernment, or with any local authority, in any category of public enter- 
prise, or which by reason of its scope, duration or geographical extent 
is calculated to frustrate the practical application of the principle of 
equal opportunity. 
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China undertakes to be guided by the principles stated in the fore- 
going stipulations of this Article in dealing with applications for 
economic rights and privileges from Governments and nationals of all 
foreign countries, whether parties to the present Treaty or not. 


The Yalta Agreement, by recognizing the ‘‘pre-eminent interests’’ of 
the Soviet Union in Manchuria conceded to give joint ownership of all the 
railroads in that area together with a Russian naval base and a-Soviet- 
dominated seaport under the veil of ‘‘internationalization,’’ certainly 
would destroy the Open-Door principles in Manchuria and would create 
a ‘‘Soviet sphere of influence or interest’? which may lead to its detach- 
ment from China and its attachment to Soviet Russia. 


ARTICLE IV 

The Contracting Powers agree not to support any agreements by 
their respective nationals with each other designated to create Spheres 
of Influence or to provide for the enjoyment of mutually exclusive 
opportunities in designated parts of Chinese territory. 


The United States and the United Kingdom by this article are supposed 
not to support any agreement which might lead to the creation of a sphere 
of influence in any part of China. Yet the President of the United States 
and the Prime Minister of Great Britain first of all promised to help to 
create a sphere of influence or extraterritorial rights in Manchuria and in 
Mongolia. Moreover, the President agreed that he ‘‘will take measures 
to obtain this conecurrence’’ from the Chinese Generalissimo ‘‘on advice 
from Marshal Stalin.’’ In a solemn manner it declared: ‘‘The Heads of 
the Three Great Powers have agreed that these claims of the Soviet Union 
shall be unquestionably fulfilled after Japan has been defeated.’ 


Srno-Soviet AGREEMENT OF 1924 


The Sino-Soviet Treaty of 1924 stated that ‘‘the Union of Soviet Socialist 
Republies recognizes that Outer Mongolia is an integral part of the Re- 
public of China and respects China’s sovereignty therein.’’ The Yalta 
Agreement recognizes ‘‘the status quo’’ of the Mongolian People’s Repub- 
lic. These two agreements are not in accord with each other. 


THe ATLANTIC CHARTER 


The Atlantic Charter announced by President Roosevelt and Prime Min- 
ister Churchill on August 14, 1941, stated that the United States and Great 
Britain ‘‘desire to see no territorial changes that do not accord with the 
freely expressed wishes of the peoples concerned.’’ Yet the Yalta Agree- 
ment consented to and guaranteed the giving away of territories not only 
of an enemy country—Japan—but also that of a principal ally—China— 
without ‘‘the freely expressed wishes of the peoples concerned.’’ 
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THE Catro DECLARATION 


The Cairo Declaration signed by President Roosevelt, Prime Minister 
Churchill and Generalissimo Chiang Kai-shek in November, 1943, stated 
that ‘‘all the territories Japan has stolen from the Chinese, such as Man- 
churia, Formosa, and the Pescadores, shall be restored to the Republic of 
China.’’** But the Yalta Agreement promised to internationalize one 
Manchurian port and create a Russian naval base out of another. It also 
promised Russian joint ownership of all the railways in Manchuria. Such 
provisions make the return of Manchuria to China extremely difficult, if 
not impossible. 

The contradictions or inconsistencies between the Yalta provisions con- 
cerning Manchuria and the various existing international treaties are quite 
clear. It was reasonable, therefore, for General Patrick Hurley to state 
in his testimony before the joint Senate committee that the Yalta Agree- 
ment was in contradiction to the aims and purposes of the Open-Door 
Policy, the Atlantic Charter, and the Cairo Declaration. Senator Bourke 
Hickenlooper thought it was a violation of the Atlantic Charter, the Cairo 
Declaration and America’s ‘‘announced anti-imperialistic policy’’ growing 
out of World War II. Secretary of State Acheson, however, in answering 
Senator Hickenlooper, still said the agreement was not in violation of 
international agreements, but he admitted that the United States did use 
‘‘efforts’’ to get China’s concurrence and ‘‘the matters concerned in this 
agreement are extra-territorial rights.’’ ** 

The fulfillment of Soviet claims in Manchuria paved the way for Soviet 
domination and encroachment in that area and other parts of China. 
Secretary of State Dean Acheson was correct when he stated in an address 
before the National Press Club on January 12, 1950: 

What is happening in China is that the Soviet Union is detaching 
the northern provinces (areas) of China from China and is attaching 
them to the Soviet Union. This process is complete in Outer Mongolia 
and in Sinkiang, there are very happy reports coming from Soviet 
agents to Moscow. This is what is going on. It is the detachment of 
these whole areas, vast areas—populated by Chinese—the detachment 
of these areas from China and their attachment to the Soviet Union.** 

Ambassador Warren R. Austin declared at the United Nations on Novem- 
ber 28, 1950: 

The preservation of China’s territorial and administrative entity 
has been a major tenet of American policy ever since relations were 
first established between the two governments in 1844 by the Treaty 
of Wanghia. The American record of support to the Chinese govern- 


ment against the imperialist pressures of Russia and Japan is well 
known. ... 
32 Dept. of State Bulletin, Vol. 9, No. 232 (Dec. 4, 1943), p. 393; this JourNnat, Supp., 
Vol. 38 (1944), p. 8. 
33 MacArthur Hearings, op. cit., Part 3, p. 1885. 
34 The New York Times, Jan. 13, 1950. 
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The Open-Door notes of Secretary of State John Hay in 1899 awoke 
the world’s conscience to an appreciation of the menace of Russian 
imperialist pressure on Manchuria. United States’ efforts to support 
Chinese sovereignty over Manchuria have not relaxed since that time. 
This policy was not relaxed when Russian imperialism was replaced 
by Japanese imperialism in 1905. This policy was not relaxed when 
the Japanese imperialism was replaced in turn by the new Soviet im- 
perialism in 1945,%° ‘ 

If this is true, certainly the Yalta Agreement concerning China is not 
in accordance with the spirit and principles of American traditional policy 
in China. 

The Yalta Agreement, an executive agreement, may, like a treaty, be- 
come invalid through the expiration of its time-limit. But it provided no 
special time-limit. It may be void through non-performance of its speci- 
fied purposes. Some of the Yalta provisions concerning the Manchurian 
railroads and the two ports in Manchuria have been fulfilled by the Sino- 
Soviet Treaty and Agreements of August 14, 1945.°° However, the guaran- 
tee of the independence of Outer Mongolia is unqualified, as neither the 
duration nor the method of the guarantee is mentioned in the agreement. 


THE JAPANESE PEACE TREATY 


As has been pointed out previously, the Far Eastern Agreement signed 
at Yalta is officially called ‘‘The Agreement Regarding Japan.’’ It, there- 
fore, had a great bearing on the Peace Treaty which was signed with Japan 
at San Francisco by forty-nine nations on September 8, 1951. For instance, 
Section 3 of the Yalta Agreement stated that ‘‘The Kurile Islands shall be 
handed over to the Soviet Union’’; and Section 2(a) of the same agreement 
stipulated that ‘‘the southern part of Sakhalin as well as all the islands 
adjacent to it shall be returned to the Soviet Union.’’ On the other hand, 
Section (c) of Article 2 of Chapter II of the Japanese Peace Treaty con- 
cerning territory provides: 

Japan renounces all right, title and claim to the Kurile Islands, and 
to that portion of Sakhalin and the islands adjacent to it over which 
Japan acquired sovereignty as a consequence of the Treaty of Ports- 
mouth of September 5, 1905." 

Such a treaty provision gives the Soviet Union more legal ground than 
did the Yalta Agreement, because it presents the impression that Japan 
acquired all these islands only as a consequence of the Treaty of Ports- 
mouth. This is hardly substantiated by history. It is also in direct con- 
tradiction to previous American interpretations of the status of the islands. 
Edward Stettinius, Secretary of State, wrote: 

85 Ibid., Nov. 29, 1950. 

36 Dept. of State Bulletin, Vol. 14, No. 345 (Feb. 10, 1946), p. 201; this JourNat, 
Supp., Vol. 40 (1946), p. 51. 

37 Department of State Bulletin, Vol. 25, No. 635 (Aug. 27, 1951), p. 349. See also De- 
partment of State Publication 4330. 
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The Kurile Islands, of course, were Japanese territory before the 
Russo-Japanese War of 1904. During the nineteenth century both 
Russia and Japan had laid claims to the Kuriles, and Japanese owner- 
ship was recognized near the close of the century.** 


In spite of the fact that in the Japanese Peace Treaty, Japan renounced 
her legal title and claim to the Kurile Islands and the southern part of 
Sakhalin, the Soviet Union was still not satisfied with these provisions, be- 
cause the treaty did not specifically mention that these islands should be 
transferred to the Soviet Union. Andrei A. Gromyko, Soviet Delegate 
to the San Francisco Conference, alleged: 


The Soviet delegation has already drawn the attention of the con- 
ference to the inadmissibility of a situation under which the draft 
peace treaty with Japan fails to state that Japan should recognize the 
sovereignty of the Soviet Union over the southern part of Sakhalin 
and the Kurile Islands. The draft is in flagrant contradiction with 
the obligations assumed by the United States and Great Britain with 
regard to these territories under the Yalta Agreement.*® 


Since the Soviet Union, together with Czechoslovakia and Poland, re- 
fused to sign this treaty, the Soviet Union is not bound to observe its pro- 
visions. 

On the other hand, John Foster Dulles, chief architect of the Japanese 
Peace Treaty, though he did not deny the ‘‘rights’’ which the Soviet Union 
could claim from the Yalta Agreement, implied that the Soviet Union by its 
non-fulfillment of the agreement could not expect other parties to fulfill 
the Soviet claims. In reply to the various Soviet charges, Dulles stated: 

As regards South Sakhalin and the Kurile Islands, the treaty car- 
ries out the provisions of the Potsdam surrender terms, the only 
agreement by which Japan and the Allied Powers as a whole are 
bound. So long as other Governments have rights under the Yalta 
Agreement which the Soviet Union has not fulfilled, there is at least 
question as to whether the Soviet Union can, with ‘‘clean hands,’’ de- 
mand fulfillment of the parts of that agreement it likes.*° 

Shigeru Yoshida, Japanese Prime Minister, in accepting the Peace Treaty, 
however, tried to clarify the false impressions, which had been created by 
the Yalta Agreement, the statements of the Soviet Delegate and the Japan- 
ese Treaty provisions, that the Kurile Islands and Sakhalin had only been 
acquired by Japan since 1905. Thus the Japanese Prime Minister in 
rather strong language declared: 

With respect to the Kuriles and South Saghalien (Sadkhalin), the 
Soviet Delegate spoke the other day as though Japan had grabbed them 


38 Roosevelt and the Russians (New York, 1949), p. 93, footnote. 

39 The New York Times, Sept. 9, 1951; New Times (Moscow), Supp., No. 37, Sept. 12, 
1951, p. 19. 

40 The New York Times, Sept. 4, 1951; Department of State Bulletin, Vol. 25, No. 
638 (Sept. 17, 1951), p. 462. 
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by aggression. To state the truth, Japan’s ownership of the South 
Kuriles was never disputed by the Czarist Government, while the ex- 
change of South Saghalien for the North Kuriles between Russia and 
Japan was agreed upon in 1875 between the two governments through 
diplomatic negotiations. It was under the treaty of 1905 concluded 
through the intermediary of President Theodore Roosevelt of the 
United States that South Saghalien became also Japanese territory. 

Both Saghalien and the North and South Kuriles were placed’ under 
Soviet protection as of September 20, 1945, shortly after Japan’s sur- 
render. Even the islands of Habomai and Shikotan, constituting 
part of Hokkaodo, one of Japan’s four main islands, are still being 
occupied by Soviet forces.* 

Consequently, conflicting views or interpretations concerning the legal 
status of the Kurile Islands and South Sakhalin are still prevailing, al- 
though these islands are now under actual military occupation of the Soviet 
Union. Thus, the question of the status of the islands, together with other 
questions concerning the Japanese Peace Treaty, should be examined and 
scrutinized before the consent of the United States Senate is given to 
the treaty. 

Another important question pertaining to the ratification of the Japanese 
Peace Treaty by the United States Senate is the reported concern of some 
Senators that, because China was not invited to the San Francisco Confer- 
ence, Japan might sign a separate peace treaty with Communist China. 
If this is the case, it would mean that Japan would side with the Communist 
bloc in Asia, which would then occupy the most predominant position in 
the Pacific. Yet legally speaking, as soon as this Peace Treaty is ratified 
by Japan and the other signatories, Japan, as a new independent sovereign 
nation, could sign a peace treaty with either the ‘‘People’s Republic of 
China’’ or the ‘‘Republie of China.’’ On August 29, 1951, Secretary of 
State Dean Acheson told pressmen that the Peace Treaty with Japan did 
not carry any assurance that Japan would not sign a separate peace treaty 
with Communist China. He was quoted by the press as saying that the 
Japanese ‘‘have great freedom to determine with whom they shall enter 
treaty relations.’’ *” 

Under these circumstances, a paradoxica! situation has been created by 
the legal and political possibilities confronting Japan, which she has as 
yet been unwilling to face. Prime Minister Yoshida in the latter part of 
August, 1951, told the Japanese Diet that the signing of a peace treaty with 
China was a question to be decided by the Allies. Now, since the Allies, 
including the United Kingdom and the United States, left this question to 
be decided by Japan, a further complicated situation may be developed as 
a consequence of the exclusion of China from the Japanese Peace Con- 
ference. 


41 The Washington Evening Star, Sept. 8, 1951. The text of the Yoshida statement is 
not printed in the New York Times. 42 The New York Times, Aug. 30, 1951. 








58 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


In executing and defending the policy of the exclusion of China from the 
Japanese Peace Conference, the Office of Public Affairs of the Department 
of State in September, 1951, in a pamphlet entitled ‘‘Background of 
Japanese Peace Conference, San Francisco, September 1951,’’ presented 
the following argument: 


China was not invited for a reason as practical as it was obvious. 
Roughly half of the participating countries would not agree to sign 
any treaty at the same table with the National Government, the Re- 
public of China. The other half, including the United States, would 
not sign with the Chinese Communist regime.** 


As a matter of fact, out of the fifty-three nations which attended the Con- 
ference only eight nations had recognized Communist China. These were 
Czechoslovakia, Indonesia, Norway, Pakistan, Poland, The Netherlands, 
the United Kingdom and the U.S.S.R. Prior to the opening of the Japanese 
Peace Conference, the National Government of the Republic of China de- 
clared that any agreement made at San Francisco without China’s partici- 
pation and consent would not be binding upon the Chinese Government 
and people. It further announced that any Japanese Peace Treaty signed 
by other nations should not prejudice the rights and interests of China. 


Tue ‘‘ VALIDITY’’ OF THE YALTA AGREEMENT 


As to the validity of the Yalta Agreement, it is interesting to learn what 
the late James Forrestal wrote in his Diaries under date of April 23, 1945, 
about President Truman’s views on the Yalta Agreement: 


The President said that he was seeing Molotov within the hour and 
that he proposed to put it to him quite bluntly that. ... He said 
that if one part of the agreements which they had entered with Presi- 
dent Roosevelt at Yalta were breached he (the President) would con- 
sider that the entire Yalta Agreement was no longer binding on any 
of the parties interested.** 


Now the question is whether or not the present Administration considers 
that the Soviet Union has violated the terms of the Yalta Agreement. Ap- 
parently, this is primarily a political decision, rather than a legal one. 
However, Averell Harriman, who personally played an important part in 
the discussion and formulation of the Yalta terms and who has become a 
Special Assistant to President Truman for Foreign Affairs, more than 
twice openly expressed his opinion that there was nothing wrong with the 
Yalta Agreement, and that many of the unhappy world events and inter- 
national tensions are largely due to the non-fulfillment and violation of the 
Yalta Agreement on the part of the Soviet Union. Harriman first ex- 


43 Page 2 of the quoted document issued by the State Department as an official docu- 
ment circulated to the public. 
44 ‘The Forrestal Diaries,’’? The New York Herald Tribune, Sept. 28, 1951. 
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pressed this idea at the nineteenth Annual Herald Tribune Forum in Octo- 
ber, 1950, and again repeated it to the MacArthur Hearings Committee of 
the Senate in the form of a letter addressed to its Chairman, Senator Rich- 
ard B. Russell, in August, 1951.4° In a more official manner, replying to 
an inquiry of the Senate, President Truman transmitted a report from the 
State Department to the Senate on June 2, 1948,** declaring that the Soviet 
Union had violated international agreements thirty-five times since 1945, 
including the Yalta Agreement. 

In view of the semi-official and official expressions of the American Gov- 
ernment concerning the ‘‘validity’’ of the Yalta Agreement, the United 
States could legally consider itself no longer bound by the various Yalta 
understandings, especially ‘‘The Agreement Regarding Japan.’’ It seems 
clear, however, that the continuation of this agreement will be mainly de- 
termined by political, military, economic and other practical factors rather 
than only by legal points. Similarly it will be true that the future ratifi- 
cation of the Japanese Peace Treaty by the United States will also depend 
very much not only on legal but political considerations. 

In considering the Yalta Agreement as a whole, however, its legal aspects 
and implications deserve careful examination. This is because this ‘‘Lead- 
ers’ Agreement’’ was signed in such an unusual manner, as has been pointed 
out; because it assumed the acceptance by an ally of the claims of another 
ally ; because it is at variance with several outstanding international agree- 
ments such as the Nine-Power Treaty, the Sino-Soviet Treaty of 1924, the 
Atlantic Charter, and the Cairo Declaration; and because it also involves 
the Japanese Peace Treaty as well as the very ‘‘validity’’ of the Yalta 
Agreement itself. Furthermore, the constitutionality of the Yalta Agree- 
ment has been raised by some members of the Senate who questioned the 
authority of the President of the United States of America, as a ‘‘ Leader’’ 
of one of the ‘‘ Three Great Powers.’’ The questions of ratification, duration 
and abrogation of this agreement are still cloudy. Such loopholes may lead 
to further legal and political complications in international relations. 


45 Department of State Bulletin, Vol. 25, No. 636 (Sept. 3, 1951), pp. 371-379. 
46 U. S. Senate Report, No. 1440 (Washington, 1948). 











PROPOSAL FOR AN INTERNATIONAL CRIMINAL COURT 
By Quincy WRIGHT 


Of the Board of Editors 


The Committee on International Criminal Jurisdiction appointed by 
the General Assembly of the United Nations met in Geneva in August, 1951. 
Its report, accompanied by a Draft Statute for an International Criminal 
Court,’ has been submitted to the governments of Member States for com- 
ment before June 1, 1952. The draft statute and the comments thereon 
by governments will be considered by the Seventh General Assembly in 
1952. 

The report and draft raise questions concerning (1) the purpose of an 
international criminal court, (2) the appropriate procedures for establish- 
ing it, (3) the proper scope of its jurisdiction, and (4) the law which it will 
apply. Indecision on these points was exhibited by the closely divided 
votes and numerous abstentions on many articles of the draft and by the 
fact that its detailed provisions tend to nullify its apparent purposes. In- 
decision on these points has also been manifested in the discussions on more 
than a dozen official and unofficial proposals and drafts on the subject of 
an international criminal court during the past thirty years.’ 


1U.N. Doe. A/AC.48/4, Sept. 5, 1951. The text of the draft statute is reprinted in 
the Supplement to this JOURNAL, p. 1. 

2 This material has been conveniently assembled in a pamphlet, prepared by the Secre- 
tariat of the United Nations and utilized by the Geneva meeting, entitled ‘‘ Historical 
Survey of the Question of International Criminal Jurisdiction’’ (Lake Success, 1949). 
This pamphlet discusses and reprints texts concerning the proposal at the Paris Peace 
Conference for Tribunals to Try the Kaiser and World Criminals (1919), the proposal 
for a High Court of International Justice made by the Advisory Committee of Jurists 
which framed the Statute of the Permanent Court of International Justice (1920), the 
Geneva Convention for an International Criminal Court to Punish Acts of Terrorism 
(1937), the proposal for a court to try war criminals prepared by the United Nations 
War Crimes Commission (1944), the Statute and Opinion of the Nuremberg Tribunal 
(1945), the Statute and Opinion of the Tokyo Tribunal (1946), discussion in the Gen- 
eral Assembly, in the International Law Commission, and in other United Nations organs 
of a tribunal to implement the ‘‘Nuremberg Principles’’ (1947), and discussions and 
proposals in United Nations organs of a tribunal to punish the crime of genocide (1948). 
In addition, unofficial proposals such as those made by the International Law Associa- 
tion (1927), the Interparliamentary Union (1925), the International Congress of Penal 
Law (1926), the London International Assembly (1943), and the International Com- 
mission for Penal Reconstruction and Development (1942) are considered. See also 
Manley O. Hudson, International Tribunals, Past and Future (Washington, 1944), pp. 
180 ff.; and V. V. Pella, Memorandum on Establishment of an International Criminal 
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The active interest in the subject since World War I reaches back to dis- 
cussions of international criminal law in the Middle Ages, in the works of 
the classical writers on international law, and in the opinions of judges 
and jurists of the seventeenth and eighteenth centuries. The wide ac- 
ceptance of a concept of state sovereignty which excluded individuals as 
subjects of international law discouraged discussion of the subject during 
the period between the Napoleonic and World Wars. This nineteenth- 
century attitude was indicated by Lord Eldon’s comment on the problem 
of dealing with Napoleon after Waterloo: ‘‘If Buonaparte is to be consid- 
ered as a French subject, his imprisonment after peace is rather to be justi- 
fied upon his case forming an exception to general rules of the law of 
nations than by any stated rule of that law.’’ Eldon thought it was pos- 
sible to consider Napoleon as neither a French subject entitled to the pro- 
tection of France nor a rebel against France subject to prosecution only 
by France, but as king of Elba, which would make him ‘‘a distinct substan- 
tive enemy independent of any relations to the sovereign of France.’’ 
With this conception, as a conquered enemy, Britain could treat him as ex- 
pedienecy required.* Another theory was discussed by which Napoleon 
would have been treated as an offender against the law of nations, but 
Eldon’s position, which was adopted by the British Government,’ was 
characteristic of the dawning nineteenth century and is in marked contrast 
to the position of the Nuremberg Charter and the Nuremberg Tribunal 
that the defendants were criminally liable under international law what- 
ever their relations to Germany, and that no legislation or act of state of 
Germany could qualify that liability.® 





Court, U.N. Doe. A/AC.48/3, July 17, 1951, and ‘‘Towards an International Criminal 
Court,’’ this JoURNAL, Vol. 44 (1950), p. 37. 

3 Quincy Wright, ‘‘ War Criminals,’’ this JourNAL, Vol. 39 (1945), pp. 262 ff.; ‘The 
Law of the Nuremberg Trial,’’ ibid., Vol. 41 (1947), p. 55. 

4 J. H. Stewart, ‘‘The Imprisonment of Napoleon: A Legal Opinion by Lord Eldon,’’ 
this JourRNAL, Vol. 45 (1951), pp. 574, 576. 

5 The report of the Commission of the Powers on May 12, 1815, before Waterloo, de- 
clared that by violating the convention which established him in Elba, Napoleon became 
‘fan enemy and a disturber of the tranquillity of the world . . . liable to public venge- 
ance,’’ British and Foreign State Papers, Vol. 3, p. 200. Actually he was kept on St. 
Helena as a permanent prisoner of war in conformity with Eldon’s theory. See Q. 
Wright, ‘‘The Legal Liability of the Kaiser,’’? American Political Science Review, Vol. 
30 (February, 1919), p. 127. 

6«*, . . the very essence of the Charter is that individuals have international duties 
which transcend the national obligations of obedience imposed by the individual state. 
He who violates the laws of war cannot obtain immunity while acting in pursuance of the 
authority of the state if the state in authorizing action moves outside its competence 
under international law.’’ Judgment of the International Military Tribunal, interpret- 
ing Articles VII and VIII of its Charter of August 8, 1945, Trials before the Interna- 
tional Military Tribunal, Nuremberg, 1947, Vol. I, pp. 12, 223; this JourNaL, Vol. 41 
(1947), p. 221. See comments in U. N. International Law Commission and Sixth Com- 
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The contrast between these two points of view no doubt accounts for the 
great variety in the concepts of international criminal law and interna- 
tional criminal jurisdiction manifested in the proposals made during the 
inter-war period. International lawyers, trained to regard their discipline 
as interested in the individual only as an ‘‘object’’ of international law or 
as an aspect of state interest, have found it difficult to adjust their thinking 
to pressures of politics and opinion insistent that the individual shall be 
considered a ‘‘subject’’ of international law, and consequently that inter- 
national institutions shall be established to protect his ‘‘human rights and 
fundamental freedoms’’ against impairment even by his own state, and to 
punish his offenses against peace and humanity even if his own state seeks 
to protect him. The report of the Geneva meeting exhibits the influence 
of these conflicting points o/ view. 

The provisions of the draft statute which deal with the organization and 
procedure of the proposed court will probably arouse little controversy. 
The organization follows in a general way the Statute of the International 
Court of Justice, although there are to be only nine judges instead of 
fifteen, election is to be by a majority of those voting at a meeting of rep- 
resentatives of the parties to the statute, and the expenses of the court 
are to be paid from a fund provided by those states. The court is to be 
‘‘permanent,’’ but it is not anticipated that the judges will devote full 
time to it and they are to be paid only per diems while in service. Apart 
from the court itself the draft statute provides for a ‘‘Committing Author- 
ity,’’ organized like the court, to certify whether the evidence justifies in- 
dictment of the person accused. It provides for a ‘‘Prosecuting Attorney”’ 
chosen, after such certificate has been issued, by a panel of ten persons 
selected at a meeting of the parties to the statute, to file the indictment and 
to conduct the prosecution. <A ‘‘Board of Clemency’’ with powers of par- 
don, parole, and suspension or reduction of sentences is also provided. It 
is to be composed of five members selected by the parties to the convention. 
These organizational arrangements in general make the proposed court 
less dependent upon the United Nations than is the International Court of 
Justice. If there were an expectation of wide ratification of the proposed 
statute it would seem preferable to utilize organs of the United Nations to 
select the members cf the ccurt and other agencies and to provide the bud- 
get, thus making the court an organ of the world community as a whole. 
If such an expectation does not exist, it may well be argued that the time 
is not yet ripe to establish an International Criminal Court. 

The trial procedure provided by the statute utilizes the experience of 
the Nuremberg Tribunal. There is to be no jury, but detailed provisions 
are designed to ensure fair trial. Judgments and sentences require a 
majority of the judges participating. In other decisions of the court a 





mittee of the General Assembly, 1950, Yuen-li Liang, this JouRNAL, Vol. 45 (1951), 
pp. 515-520. 
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tie is to be dissolved by the vote of the presiding judge. Dissenting opin- 
ions are allowed. Decisions may be revised on discovery of new and de- 
cisive facts. 

1. The Purpose of an International Criminal Court. There can be 
little doubt but that the recent movement for an International Criminal 
Court has the object of assuring the punishment of individuals for acts 
which world opinion regards as peculiarly destructive of international 
peace and order, peculiarly shocking to the conscience of mankind, and 
peculiarly likely to escape punishment by national authority. This idea 
was indicated by the proposal of the Advisory Committee of Jurists of 
1920 for a ‘‘high court of international justice for the purpose of trying 
crimes against international public order, and against the universal law of 
nations,’’ and also by the competence of the Nuremberg and Tokyo tribu- 
nals to punish offenses against peace and against humanity as well as 
against the law of war. The Kaiser in 1914 and the Nazi, Fascist, and 
Japanese leaders after 1939 were deemed by predominant world opinion to 
be responsible for initiating world wars of extraordinary destructiveness, 
and many of their military and civilian officials were deemed responsible for 
breaches of the law of war, for mass massacres, and for destruction of 
whole races, crimes thought to transcend the alleged atrocities of Tamer- 
lain or Ghengis Khan. More recently some of the activities of the Soviet 
rulers have been similarly characterized. 

The concepts of peace and human dignity rooted in classical and Christian 
ethics in the West and in the great religions of the East had been rudely 
shocked, and a widespread sentiment had developed that provision must be 
made to assure punishment for such atrocities. Yet inasmuch as experi- 
ence had shown that they were likely to be tolerated or even ordered by 
governments acting in the name of the state, those guilty would often not 
be punished by the authority of the state whose nationals were accused or 
in whose territory the acts took place. Punishment for such crimes could, 
therefore, be assured in the future only by trial under the authority of the 
world society applying international law. 

[t is true, during the inter-war period few jurists went so far as to demand 
a permanent world court to punish all crimes against the law of nations. 
The tribunals proposed or actually established were in most cases ad hoc. 
Their jurisdiction was confined to persons only on one side of the war, and 
only particular offenses defined in special treaties were to be dealt with. 
However, such special arrangements left much to be desired from the point 
of view of abstract justice; consequently, once world organizations like the 
League of Nations and the United Nations were created, the jural con- 
science saw that the principle latent in these special arrangements could 
only be satisfied by a permanent tribunal acting under authority of the 
world society to punish all persons guilty of offenses against the law of na- 
tions, irrespective of the policy or law of any particular state. 
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While the demand for such a court arose primarily because of the wide- 
spread sentiment that justice demanded retribution for such serious crimes, 
this demand was buttressed by those who felt that stability and order in a 
rapidly shrinking world with weapons of increasing destructiveness re- 
quired a more effective legal order, and that this would only be possible 
with a more integrated world society. They felt that a universal criminal 
law enforced by an international tribunal with general jurisdiction would 
contribute to both of these ends. International law, it was thought, would 
be better observed and more respected if the individuals responsible for 
its violation were criminally liable,’ and the world society would become 
better integrated if its members were made continuously and vividly aware 
of its basic values by enforcement of criminal law manifesting those values.* 
Deterrence of potential lawbreakers and vindication of the law appeared 
to be objectives, to which an international criminal court would contribute, 
no less important than retribution for those guilty. 

There were obvious difficulties in the path of this achievement. While 
the establishment and effective activity of an international criminal court 
might make people aware of the world society and stimulate its solidarity 
and integration, yet so long as national sentiments were actually more 
vigorous than sentiments of world citizenship it might prove difficult for 
such a court to function effectively. Its writ might be ignored in states 
whose governments were conniving in crimes against the law of nations, 
and its efforts to punish individuals, especially heads of governments in 
such states, might accentuate tensions and interfere with efforts of diplo- 
mats or United Nations organs to conciliate and adjust controversies and to 
prevent hostilities. There was therefore grave danger that an interna- 
tional criminal court of a kind satisfying to the legal conscience would prove 
to be either incapable of functioning and so an object of contempt derogat- 
ing from respect for law or, insofar as it did function, an interference with 
the pacifying efforts of diplomacy and the United Nations. To these gen- 
eral considerations was added the fear in the particular situation that the 
court and the development of international criminal law might provide the 
Soviet Government with opportunities for propaganda, for the promotion 
of disillusionment, and for the corruption of justice. That government 
or its satellites might, it was feared, make false charges before the tribunal, 
introduce novel crimes or interpretations, or convict innocent persons in 
their own tribunals on the allegation that they had committed offenses 
against the law of nations. This lack of confidence in the acceptance of 
civilized standards of justice by the governments in a large area of the world 


7“*Crimes against international law are committed by men, not by abstract entities, 
and only by punishing individuals who commit such crimes can the provisions of inter- 
national law be enforced.’’ Trials before the International Military Tribunal, Nurem- 
berg, Vol. I, p. 223. 

8Q. Wright, A Study of War (Chicago, 1942), p. 1345. 
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was doubtless a major factor in the hesitation of some representatives in 
the Geneva Committee to indorse the project. Even those who generally 
favored the project admitted that an International Criminal Court must be 
guided by political prudence and should not attempt to visit retribution 
upon every person guilty of any international crime. There must there- 
fore be qualifications, they insisted, upon the court’s jurisdiction and upon 
the process of indictment to permit political considerations to entér into 
the process. 

It may be assumed that a system of criminal law cannot be enforced ef- 
fectively unless there is reasonable consensus in the society as to the of- 
fenses which should be punished and the procedure of trial, and also mu- 
tual confidence that this consensus will be observed in good faith by all 
members of the society except the occasional criminal. If nine-tenths of 
the members of a society sincerely support a system of criminal law and 
procedure it is not difficult to organize that system so that it will be gen- 
erally observed. Such a system will strengthen the society and its law. 
Past offenses will be punished and potential lawbreakers will be deterred. 
If, however, half of the members of a society believe that the other half is 
actually or potentially criminal, conditions are unfavorable for the fune- 
tioning of a system of criminal law, and the society is likely to disinte- 
erate.®" 

The present writer will not attempt to weigh the validity under present 
conditions of these considerations. They promoted skepticism among sev- 
eral members of the Committee as to the expediency of the project on which 
the Geneva Committee was engaged and resulted in insistence by many 
that the competence of the court should be greatly qualified..° The pur- 
pose of this comment is rather to indicate certain features of the proposal so 
inconsistent with what appears to be the fundamental purpose of an Inter- 
national Criminal Court that it could hardly function satisfactorily even 
if the political and social conditions of the society of nations became more 
favorable. 

2. Procedure for Establishing the Court. The draft statute is in the 
form of a convention and would apply only to the states that became parties. 
The Committee recognized that it would be preferable to establish the 
court by amendment of the United Nations Charter making it a principal 
organ of the United Nations. It was, however, clear that such an amend- 
ment is at the present time impracticable. As an alternative, establish- 
ment of the court by resolution of the General Assembly was suggested, 


9 Report (op. cit. note 1), pars. 10, 14, 20, 103. 

10 At its second session the International Law Commission voted, eight to one, with 
two abstentions, that the establishment of an international criminal court was desirable, 
and, by a vote of seven to three, with one abstention, that it was possible. See Yuen-li 
Liang, ‘‘ Notes on Legal Questions Concerning the United Nations,’’ this JourNAL, Vol. 
45 (1951), p. 524; also report of Commission, ibid., Supp., Vol. 44 (1950), p. 134. 
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but it was feared that the court in that case could only be a subsidiary 
organ of the Assembly, limited to the competence of the Assembly which 
probably lacked power to administer justice, and subject, in any ease, to 
political interference by the General Assembly.'' These arguments seem 
to the present writer of doubtful validity. Legislative bodies have often 
established courts, though they themselves lack power to administer jus- 
tice, and the courts once established, they have not often interfered with 
the courts’ activity.'? The General Assembly has established a United 
Nations Administrative Tribunal, a United Nations Tribunal in Libya, 
and other agencies with somewhat independent powers over individuals, 
such as the United Nations High Commissioner for Refugees. It seems 
probable that the Assembly’s broad powers to encourage the progressive 
development of international law and the peaceful adjustment of situa- 
tions permits it to establish an International Criminal Court and to appro- 
priate funds to maintain such an institution. 

In the opinion of the writer the Committee did not sufficiently appreciate 
the radical difference, in respect to international law, of a tribunal with 
jurisdiction over states from a tribunal with jurisdiction only over indi- 
viduals. It is a rule of international law that no state can be sued without 
its consent ; consequently, a court designed to have jurisdiction over states 
cannot function without consent of all states subject to its jurisdiction. 
International law, however, seems to permit any state to exercise criminal 
jurisdiction over individuals whom it has in its custody, whatever their 
nationality or wherever the crime was committed, if they are charged with 
an offense against the law of nations. This is certainly true of piracy and 
was asserted by the Nuremberg Tribunal to apply to the offenses defined 
in its Charter. If a single state can establish a tribunal with a universal 
criminal jurisdiction over such offenses, it would seem that the large num- 
ber of states collectively organized in the General Assembly of the United 
Nations can do so.** 

The only problems of general international law involved, therefore, con- 
cern the definition of offenses against the law of nations subject to this 


11 Report, par. 21. 

12 The Congress of the United States, for example, is constitutionally prohibited from 
exercising judicial power, yet it has established and maintains, with exception of the 
Supreme Court, the Federal judicial system. 

13 ‘The Signatory Powers created this Tribunal, defined the law it was to administer, 
and made regulations for the proper conduct of the Trial. In doing so, they have done 
together what any one of them might have done singly; for it is not to be doubted that 
any nation has the right thus to set up special courts to administer [international crim- 
inal] law.’’ Trial of Major War Criminals, Vol. I, p. 218. The context indicates that 
the words in brackets were implied. International law does qualify the right of 
states to exercise criminal jurisdiction over aliens for offenses committed abroad other 
than offenses against the law of nations. Harvard Research in International Law, 
Draft Convention on Jurisdiction with Respect to Crime, this JOURNAL, Supp., Vol. 29 
(1935), pp. 439 ff. 
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universal jurisdiction, and the procedure by which the tribunal may ob- 
tain custody of the accused and the presence of witnesses. These problems 
could best be solved by the acceptance by all states of a code of interna- 
tional criminal law and of obligations to assist the court by extraditing 
persons indicted for such offenses and by responding to requests for wit- 
nesses residing in their territory. It is doubtless true that some offenses 
against the law of nations are sufficiently defined by customary interna- 
tional law to give a universal jurisdiction and it may also be that Members 
of the United Nations, or even non-Members, are already under obligations 
to assist an international criminal court established by the United Nations 
in performing its functions insofar as they relate to the maintenance of 
international peace and security.'' Nevertheless, explicit international 
obligations on these points seem desirable."* 

The Committee recognized the weakness of a tribunal established by a 
special convention. If the convention were not widely ratified the court 
would not command wide respect and could not claim the co-operation of 
non-participating governments in obtaining witnesses and the custody of 
accused persons. It could not, therefore, deal with all persons guilty of 
erave international offenses, and the objections urged against the Nurem- 
berg and other ad hoc tribunals with limited competence would be ap- 
plicable.° If, on the other hand, the court were established by the Gen- 
eral Assembly, it would have behind it the prestige of the United Nations 
and, as an institution one of whose objects would be the prevention and 
deterrence of aggression, it could claim the assistance of all states in actions 
it undertook to enforce international criminal law. 

3. Jurisdiction of the Tribunal. Apart from qualifications of the com- 
petence of the proposed court arising from the fact that many states may 
not ratify the statute, that instrument includes other limitations upon its 
competence. Little objection will be taken to the limitation of its juris- 
diction to the trial of ‘‘natural persons,’’ thus excluding states and cor- 
porations. There are both theoretical and practical grounds for excluding 
the concept of criminal liability from such artificial persons. Although 
some systems of criminal law do not make this distinction, it has generally 
been accepted in international law.'' The draft statute provides that nat- 
ural persons may include ‘‘ persons who have acted as Head of State or agent 
of government.’’'® The use of the past tense seems to exclude persons 
who at the moment are exercising such functions, but the explanatory 
comment leaves some doubt whether this was the intention.’ In principle, 


14 Under United Nations Charter, Art. II, pars. 5 and 6. 

15 See below, notes 29, 30, 31. 

16 Q. Wright, ‘‘ The Law of the Nuremberg Trials,’’ this JourNAL, Vol. 41 (1947), pp. 
45-46. 

17M. O. Hudson, International Tribunals, p. 180; Q. Wright, A Study of War, p. 914. 

18 Art: 25. 19 Report, par. 90. 
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it would seem that officials actively engaged in criminal activities should 
be liable to indictment.”° 

Other conditions attached to the exercise of jurisdiction by the court are 
so extensive as to make it highly probable that many important interna- 
tional criminals would escape. According to Article 1, the court is estab- 
lished ‘‘to try persons accused of crimes under international law, as may 
be provided in conventions or special agreements’? among the parties to 
the statute. Thus the court acquires no jurisdiction from the statute it- 
self. Article 26, however, authorizes the parties to confer jurisdiction 
upon it ‘‘by convention or, with respect to a particular case, by special 
agreement or by unilateral declaration,’’ provided the General Assembly 
of the United Nations approves.”? 

Article 27 forbids the trial of any person ‘‘unless jurisdiction has been 
conferred upon the Court by the State or States of which he is a national 
and by the State or States in which the crime is alleged to have been com- 
mitted.’’ This provision permits a government, by refusing to extend 
jurisdiction, to exempt its officials or nationals accused of international 
crimes from trial and thus does away with the principle, accepted in the 
Nuremberg Charter, that international criminal law is superior to national 
legislation. 

Article 29 provides that proceedings may be instituted only by the 
General Assembly, by any organization of states authorized by the As- 
sembly, or by a state party to the convention in respect to offenses over 
which it has conferred jurisdiction upon the court. The person accused 
would, of course, have to be indicted with approval of the ‘‘Committing 
Authority’’ before the trial could begin. In view of the occasional polit- 
ical inexpedieney of proceeding with indictment or trial while the United 
Nations is engaged in conciliatory efforts, question may be raised as to the 
provision permitting a single state to initiate action. It might be well to 
permit only the General Assembly, which presumably would give due 
weight to such considerations, to initiate proceedings. 

The court may request national authorities to assist it, as by extraditing 
the person indicted, but those authorities are not obliged to respond except 
insofar as their state has agreed to do so by a special convention or other 
instrument.*” 

The requirement that all states interested in the accused by virtue of 
his nationality or the situs of his alleged crime must have conferred juris- 
diction on the court, and that the state interested in him by virtue of his 
present residence is free to give him asylum unless it has agreed to extra- 


‘ 


20 This was provided in the Nuremberg Charter (Art. VII), though in fact the de- 
fendants at Nuremberg and Tokyo were ex-officials and this would usually be the case. 
21 Art. 28. This was inserted to prevent a few states from making agreements among 
themselves to confer jurisdiction upon the court for unimportant or novel types of crime. 
22 Art. 31. 
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dite him, would probably mean that the court would often lack jurisdiction 
to deal with an international crime. It seems quite probable that in most 
important crimes one or the other of these states would not have conferred 
jurisdiction. An international criminal court ineapable of exercising 
jurisdiction over many important international crimes would lack in either 
prestige or utility. 

The problem of claims to concurrent jurisdiction by the International 
Criminal Court and a national court cannot arise in the statute as drafted 
because the international court would have jurisdiction only when con- 
ferred by all the states likely to exercise national jurisdiction. If, how- 
ever, the international court were given general jurisdiction over all, or 
specified categories of, offenses against the law of nations, national courts 
might sometimes claim concurrent jurisdiction. This problem was solved 
in the proposed court to try crimes of terrorism by giving priority to the 
national courts.**> The agreement for establishing the Nuremberg Tribu- 
nal stated that ‘‘nothing in this agreement shall prejudice the jurisdiction 
or the powers of any national or occupation court established or to be es- 
tablished in any Allied territory or in Germany for the trial of war erimi- 
nals.’’** Nevertheless the International Military Tribunal was established 
‘*for the trial of war criminals whose offenses have no particular geograph- 
and each of the parties was obliged to take ‘‘the necessary 


ical location,’ °° 
steps to make available for the investigation of the charges and trial, the 
major war criminals detained by them who are to be tried by the Inter- 
national Military Tribunal.’’*° It was therefore assumed that the indi- 
viduals whom the prosecution agreed should be tried by the international 
tribunal were not to be dealt with in national tribunals. The same gen- 
eral principle was established for the Tokyo Tribunal. 

If an international criminal court of general jurisdiction were estab- 
lished, it would appear that its competence should supersede that of na- 
tional criminal courts. Only thus could uniformity of punishment for 
offenses against the law of nations be assured and problems of double 
jeopardy be avoided. With this principle, indictment for trial by the 
international court should terminate any local proceedings. Difficulties 
might arise in case a person thus indicted had already been tried in a 
national court. In interpreting the American Federal system the Supreme 
Court has stated that Federal and State offenses are not necessarily the 
same, even though they involve many of the same facts. Consequently 
trial in a State court does not necessarily preclude prosecution on the same 
facts in a Federal court or vice versa. This gives considerable flexibility 
in the application of the constitutional guarantee against ‘‘double jeop- 

23 Art. 2. See United Nations, Historical Survey of the Question of International 


Criminal Jurisdiction (1949), p. 88. 24 Art. 6. 
25 Art. 1. 26 Art. 3. 
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ardy’’ when the concurrent jurisdictions are not on the same level.*’ It 
would appear that a similar flexibility might be recognized in case of con- 
eurrence between national and international jurisdiction over an offense 
against the law of nations but, because of the doubt whether all national 
jurisdictions are reliable, trial in the international court should have pri- 
ority and should prevent trial on the same facts in a national court. The 
reverse, however, should not be true. Trial in a national court would not 
necessarily preclude subsequent trial in the international tribunal. The 
latter might exercise some discretion taking due cognizance of the double 
jeopardy principle. 

4. The Law Applied. If an international criminal court is to function 
equitably and effectively it should have jurisdiction over all individuals 
who commit any of the specified crimes and all states should be under ob- 
ligation to extradite persons indicted and to assist in securing witnesses 
and evidence. If a code of international criminal law were generally 
adopted, that code should be sufficient to define the court’s jurisdiction. 
All persons accused of violating the code should be subject to trial by the 
international court. 

The proposed statute states that ‘‘The Court shall apply international 
law, including international criminal law, and, where appropriate, national 
law.’’** A suggestion that the sources of international law enumerated 
in Article 38 of the Statute of the International Court of Justice be in- 
cluded was rejected as unnecessary. It was felt, however, that national 
law would have to be utilized at times as evidence of the expectation of the 
accused in respect to such matters as the effect of superior orders. 

The International Law Commission has been drafting a code of inter- 
national criminal law and has stated the principles of the Nuremberg 
Trial and produced a Draft Code of Offenses against Peace and Security.*® 
The crime of genocide has been defined in a convention which has received 
twenty-eight ratifications. There is considerable difference of opinion as 
to the proper scope of such a code. While the concept of offenses against 
the law of nations has been long recognized and American courts have at 
times regarded the meaning of that term as sufficiently defined by custom 
to permit indictment for an act on the ground that it is in common law an 
offense against the law of nations,°*® yet the present divergeney of opinion 


27 Moore v. Illinois (1852), 14 How. 1319; U. S. v. Lanza (1922), 260 U. S. 377. 
The Harvard Research in International Law includes the principle ‘‘non bis in idem’’ 
in the case of concurrent jurisdiction between two states (Art. 13), but admits the rule 
is not fully established in customary international law. This JOURNAL, Supp., Vol. 29 
(1935), pp. 602, 607, 615. 28 Art. 2. 

29 This JouRNAL, Supp., Vol. 44 (1950), pp. 125-134, Vol. 45 (1951), pp. 123-132; 
Yuen-li Liang, ‘‘ Notes on Legal Questions Concerning the United Nations,’’ this Jour- 
NAL, Vol. 45 (1951), pp. 514 ff.; United Nations Bulletin, Sept. 1, 1951, p. 230. 

30In re Henfield, Fed. Cas. 6360; Q. Wright, The Control of American Foreign Re- 
lations (New York, 1922), p. 196. 
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makes it highly desirable that these offenses be concretely defined in a 
generally accepted convention. Elihu Root, as a member of the Advisory 
Committee of Jurists of 1920, thought that unless there is a law to be 
broken there can be no penalties for breaches of it and doubted whether 
international crimes were sufficiently defined by customary international 
law.*t The concept of offenses against the law of nations seems to cover 
three distinct types of crimes.*? Certain offenses injurious to other states, 
such as attacks on diplomatic officers, counterfeiting of foreign currencies, 
filibustering, and propaganda dangerous to foreign governments or to 
peace, have been called offenses against the law of nations on the ground 
that international law requires states to include them in their national 
criminal codes. 

There are, however, other offenses such as piracy, banditry and breaches 
of the law of war and such offenses as slave-trading and cable-cutting, 
insofar as denounced by general treaty, over which states are permitted by 
international law to exercise a universal jurisdiction, although international 
law may not oblige them to do so. Such offenses are deemed generally 
injurious to mankind, although sometimes they are particularly dangerous 
to the state which provides for their punishment. They have traditionally 
been regarded as the standard type of offenses against the law of nations. 

Finally, there is a class of crimes which has come into particular promi- 
nence in recent years which are deemed to threaten the general stability of 
the family of nations and the general security of mankind. Offenses against 
peace and humanity, such as aggression, terrorism and genocide, are in- 
cluded in this category. International criminal courts established in recent 
times, such as that proposed by the Geneva Convention of 1937 and those 
established at Nuremberg and Tokyo, had a special competence over this 
type of crime. Such crimes have usually had a political character in that 
they have often been initiated or stimulated by governments. They are to- 
day doubtless regarded as the most important type of crime against the law 
of nations and they also are regarded as subject to universal jurisdiction. 
They are of particular importance because it is unlikely that they will be 
adequately dealt with by national tribunals. 

It is believed that an offense against the law of nations may be generally 
defined as an act committed with intent to violate a fundamental interest 
protected by international law or with knowledge that the act will prob- 


31 United Nations, Historical Survey of the Question of International Criminal Juris- 
diction, p. 9. 

32Q. Wright, ‘‘The Law of the Nuremberg Trial,’’ this JoURNAL, Vol. 41 (1947), p. 
57. Distinction has also been made between offenses against the law of war, against 
the law of peace, and against universal law. See Q. Wright, ‘‘War Criminals,’’ ibid., 
Vol. 39 (1945), pp. 274 ff. This resembles the classification in the Nuremberg Charter 
distinguishing offenses against the law of war, against peace, and against humanity. 
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ably violate such an interest, and which may not be adequately punished 
by the exercise of its normal criminal jurisdiction by any state.** 

Conclusion. Doubtless political exigencies, such as efforts to conciliate 
international controversies and to prevent hostilities, require some flexi- 
bility in indicting and prosecuting in an international court persons ac- 
cused of offenses against the law of nations. If, however, the right to 
initiate proceedings is confined to the General Assembly, it would appear 
that political considerations can have weight and if, as is true in the draft 
statute, trial must be preceded by indictment with approval of a ‘‘Com- 
mitting Authority,’’ constituted so as to assure judicial impartiality, 
purely political initiatives by the Assembly could not result in the trial 
of persons against whom there were no adequate grounds for prosecution. 
These considerations seem to make it unnecessary from the political point 
of view to require consent to the exercise of jurisdiction by the state of the 
individual’s nationality, the state of the alleged situs of the crime, and the 
state in which the accused has taken refuge. It is believed that if an inter- 
national criminal court is in any measure to fulfill the purposes of such an 
institution, it must be given a more extensive authority and a broader 
jurisdiction than is provided by the draft statute. 


33Q. Wright, ‘‘The Law of the Nuremberg Trial,’’ this JouRNAL, Vol. 41 (1947), 


p. 56. 














NOTES ON LEGAL QUESTIONS CONCERNING 
THE UNITED NATIONS 


3y YuEN-LI LIANG * 


THE ESTABLISHMENT OF AN INTERNATIONAL CRIMINAL JURISDICTION: THE FIRST PHASE 

The need for an international criminal jurisdiction was recognized by 
the General Assembly of the United Nations in a resolution adopted in 
1948, in which it was stated in the preamble that ‘‘in the course of develop- 
ment of the international community, there will be an increasing need of 
an international judicial organ for the trial of certain crimes under inter- 
national law.’’! In the same resolution the General Assembly requested 
the International Law Commission to study the desirability and possibility 
of establishing an international criminal organ ‘‘for the trial of persons 
charged with genocide or other crimes over which jurisdiction will be con- 
ferred upon that organ by international conventions.’’* After considera- 
tion of the matter, the International Law Commission decided that the 
establishment of an international criminal court was desirable and that it 
was also possible.? At the fifth session of the General Assembly in 1950, 
the conclusions of the International Law Commission were fully endorsed 
by some representatives, although others strongly opposed the establishment 
of an international criminal court.* 

The majority of representatives preferred, however, not to express an 
opinion in abstracto on the substantive issue of the desirability and possi- 
bility of such a court, and did not wish to take any position on the matter 
until they had before them a Draft Statute of the court. Accordingly, the 
General Assembly, by resolution 489(V) of December 12, 1950, decided to 
set up a committee of seventeen Member States ‘‘for the purpose of prepar- 
ing one or more preliminary draft conventions and proposals relating to the 
establishment and the statute of an international criminal court.’’*® This 


* Director, Division for the Development and Codification of International Law, 
United Nations Secretariat. This note was prepared in collaboration with Mr. Roberto 
Herrera, member of the Legal Department of the United Nations Secretariat. 

1 Resolution 260 B(III) of Dec. 9, 1948, General Assembly, Official Records, 3d Sess., 
Pt. I, Resolutions, p. 177. 

2Ibid. As to the background on this question see a note in this JOURNAL, Vol. 43 
(1949), pp. 478-486. 

3 U.N. Doe. A/1316; this JouRNAL, Supp., Vol. 44 (1950), pp. 136-137. 

4On this question see a note on ‘‘The Second Session of the International Law Com- 
mission: Review of its Work by the General Assembly,’’ this JouRNAL, Vol. 45 (1951), 
pp. 524-525. 

5General Assembly, 5th Sess., Official Records, Resolutions, pp. 77-78. 
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Committee convened at Geneva on August 1, 1951, and concluded its work 
on August 31, 1951.° 


1. The Committee’s Terms of Reference 


At the very outset of its deliberations, the Committee examined the scope 
and nature of the task which the General Assembly had entrusted to it. 
Some members expressed the conviction that at the present stage in the 
development of international organization, any attempt to establish an 
international criminal jurisdiction would meet with insurmountable ob- 
stacles. The representative of the United Kingdom was of the opinion 
that, although as an ultimate objective an international criminal court 
might be highly desirable, its establishment at the present stage would in- 
volve very real dangers to the further development of good feeling and 
co-operation.’ He therefore urged that the Committee should report to the 
Assembly that the setting up of such a court could not be reecommended.* 
This view was largely shared by the representative of Brazil. 

The majority of the Committee, however, was of a different opinion. The 
representatives of Australia and Denmark stated that, while their govern- 
ments’ attitudes were very similar to that of the United Kingdom and Bra- 
zil, the task of the Committee was not to express an opinion as to the ad- 
visability of creating an international criminal court, but to elaborate 
concrete texts for the consideration of the General Assembly. On the 
understanding that the General Assembly had asked the Committee to draw 
up specific proposals in the form of a draft statute for a court, the Com- 
mittee elaborated a Draft Statute for an International Criminal Court.'® 
The purpose of this note is to indicate certain problems which arose during 
the elaboration of this Draft Statute. 


2. Preliminary Decisions 

(a) Establishment of the Court 

Among the problems facing the Committee was the question of the rela- 
tionship which should exist between the court and the United Nations. In 
a memorandum submitted to the Committee, the Secretary General of the 
United Nations pointed out that the court could be set up either by a reso- 
lution of the General Assembly or by an international convention; or, 
as a third method, it could be set up by a resolution of the General As- 
sembly, but with the obligations of states defined in a convention adopted 


6 For the names of the representatives of the Member States selected by the General 
Assembly and of the officers of the Committee, see report of the Committee, U.N. Doe. 
A/AC.48/4, pp. 5-6. See also below, Supplement to this JouRNAL, p. 1, footnote 1. 

7U.N. Doe. A/AC.48/SR.2, par. 5. 8 Ibid., pars. 5, 17 and 33. 

9 Ibid., pars. 56 and 41. 

10 The Draft Statute appears as Annex I of the Committee’s report, U.N. Doe. 
A/AC.48/4, and is reprinted in the Supplement to this JouRNAL, p. 1. 
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by the General Assembly and open to states for accession.’' In the 
Committee the view was expressed that the ideal solution would be to 
establish the court as a principal organ of the United Nations by way of 
amendment of the Charter.'? It was agreed that most of the difficulties in 
the way of creation, organization and jurisdiction of the court would be 
met by this method. It was felt, however, that it would be impractical to 
elaborate a draft statute on this basis since it was clear that amendment of 
the Charter was out of the question at the present moment.’* The solution 
which consisted in establishing the court by a resolution of the General 
Assembly was advanced by certain representatives, among whom were those 
of The Netherlands and Uruguay. The representative of The Netherlands 
argued that the creation of the court by this method would make it possible 
to create a sound link between the organs of the United Nations and the 
court and would set up a tribunal on which all the legal systems of the 
world could be represented." 

The contrary view was defended by the representatives of Denmark, 
France and the United States.'° It was argued that the establishment of 
the court by a convention would give the court the dignity required for 
such an important organ and that this method would allow those states 
which wished to become parties to the statute to exercise an exclusive in- 
fluence on the framing of the statute. The representative of Israel pointed 
out that under the Charter the court could only be established as a sub- 
sidiary organ. ‘‘As it is generally accepted that the work of a subsidiary 
organ could be performed by the principal organ,’’ he stated, ‘‘could it be 
assumed that the General Assembly could itself administer international 
criminal justice?’’'® Having weighed these arguments, the Committee 
expressed itself in favor of the establishment of the court by a convention."’ 


(b) Permanent Nature of the Court 


With respect to the question whether the court should be a permanent 
or an ad hoc body, the Committee unanimously agreed that the court should 
be a permanent body, but that sessions would be called only when mat- 
ters before it required consideration (Article 3 of the Draft Statute). 
The representative of The Netherlands pointed out that, in the interest of 
justice, a permanent court would be preferable to ad hoc tribunals, which 
might have to be organized at a time pregnant with revenge and hatred. 
He added that the creation of a permanent judicial organ to try interna- 

11 See U.N. Doe. A/AC.48/1, pp. 7-14. 

12U.N. Does. A/AC.48/SR.3, par. 32; A/AC.48/SR.22, par. 6. 

13 U.N. Doe. A/AC.48/SR.3, par. 34. For the views of the International Law Commis- 
sion on this matter, see this JoURNAL, Supp., Vol. 44 (1950), pp. 134-137. 

14U.N. Doe. A/AC.48/SR.22, pars. 35 and 63. 

15 Ibid., pars. 2, 28. 16 [bid., pars. 9-12. 

17 Ibid., par. 58. 
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tional crimes would give impetus to the development of international law, 
in particular international criminal law.’* In this view he was supported 
by the representative of Uruguay, who emphasized that the substantive 
rules of international criminal law would remain imperfect in the absence 
of a permanent judicial organ to try criminals.’® 


I. COMPETENCE OF THE COURT 
1. The Function of the Court 
(a) Jurisdiction as to Crimes 


Prior to any consideration of the methods by which the court might be 
given jurisdiction over crimes, a preliminary question as to the scope of 
the function to be fulfilled by the court had to be settled. There was gen- 
eral agreement that the court should be competent to judge crimes under 
international law, since it was now a well-established fact that certain 
acts are criminal by virtue of international law, irrespective of whether 
they are criminal or not under any national legal system. 

The difference of opinion among the members of the Committee related 
to the question whether the court should deal exclusively with crimes under 
international law, or whether the court should have jurisdiction over certain 
crimes under national law which are of international concern. 

In the view of the representative of France, certain groups of crimes 
affecting the interests of several states might not always be adequately pun- 
ished by national courts. Such crimes include counterfeiting of currencies, 
traffic in persons, traffic in nareotics, damaging of submarine cables, and 
also attacks upon foreign heads of states, ete. A national judgment in such 
a case might be too lenient to satisfy the foreign party involved that justice 
had been rendered. Conversely, there might be situations in which a nat- 
tional tribunal would judge a certain crime more severely than the foreign 
authorities concerned would find just. In such cases states might find it 
greatly to their advantage if the matter could be referred to an impartial 
international tribunal.”° 

As against these arguments, it was stated that there was no need for 
establishing an international jurisdiction in such matters, which are of 
minor importance compared to international crimes proper. There would 
furthermore be a risk that the prestige of the court would be lowered if 
such minor crimes were brought before it.*t Doubts were also expressed 
by the representative of Israel whether it rightly belonged to the field of 


18U.N. Doc. A/AC.48/SR.21, pars. 64-68. 19 Jbid., par. 71. 

20 U.N. Doe. A/AC.48/SR.3, pars. 26-29; see also statement by the representative of 
Uruguay, U.N. Doe. A/AC.48/SR.4, pars. 56-61. 

21 See statements by the representatives of Brazil, Israel, The Netherlands and the 
United States, U.N. Docs. A/AC.48/SR.3, pars. 49-52, 72-73; A/AC.48/SR.4, pars. 
13-23; A/AC.48/SR.5, pars. 56, 67, 69, 71; A/AC.48/SR.25, pars. 4, 6-7, 12-14. 











— or 


vw 





LEGAL NOTES 77 


activities of the United Nations to set up organs for judging this type of 
crimes, and it was also claimed that conferring jurisdiction over such crimes 
would go beyond the terms of reference of the Committee.** By a vote of 
6 to 3, with 4 abstentions, the Committee decided ultimately not to include 
any mention of this category of crimes in the statute.®° 


b) Jurisdiction as to Persons 
(b) 


In this connection, the problem arose whether the court should be compe- 
tent to try individuals only, or whether it should also be competent to try 
legal entities. The Committee first examined whether states might be tried 
before the court and agreed to answer this question in the negative.** The 
representative of The Netherlands reminded the Committee that as inter- 
national law did not recognize criminality of states, it was out of the ques- 
tion to lay down in the statute that the court should judge states. The 
representative of Israel pointed out that in the case of crimes under inter- 
national law, it was obvious that, in addition to the responsibility of the 
individual, there was also the collective responsibility of the state. The 
latter responsibility was, however, political in character and he did not 
think that any of the representatives would wish to have a political body 
brought before the court.*° 

As to other legal entities, it was pointed out that not all national sys- 
tems of law recognized criminal responsibility on the part of legal entities, 
and that the introduction of such responsibility in international law might 
give rise to controversy.*° The Committee, therefore, expressed itself in 
favor of the principle that the court should be competent to judge natural 
persons only, including persons who have acted as heads of states or agents 
of government (Article 25 of the Draft Statute) .?* 


2. The Law Applicable 

During the course of the discussion the question arose whether the statute 
should contain an express provision regarding the law to be applied. It 
was suggested in the memorandum of the Secretary General ** that the 
statute might include an enumeration of sources of law to be applied by 


22 U.N. Doc. A/AC.48/SR.4, pars. 19, 22. 23 U.N. Doe. A/AC.48/SR.25, par. 31. 

24 What was important in the view of the majority of members of the Committee was 
to reaffirm and consolidate the newly established principle that individuals may be held 
internationally responsible for criminal acts. U.N. Doc. A/AC.48/4, p. 31. 

25 U.N. Doe. A/AC.48/SR.9, pars. 77, 83. 

26 See statements by the representatives of Australia, France, Israel, Pakistan, The 
Netherlands, U.K. Jbid., pars. 73, 74, 77, 81-83, 84. 

27 The Committee, wishing to confirm the precedents established by the Niirnberg and 
Tokyo judgments and also the corresponding rule expressed in Art. IV of the Genocide 
Convention, agreed that no person should be exempt from the jurisdiction of the court 
merely because of his position as a responsible ruler, public official, ete. U.N. Doe. 
A/AC.48/4, p. 32. 28 U.N. Doe. A/AC.48/1, pp. 56-65. 
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the court similar to the enumeration contained in Article 38 of the Statute 
of the International Court of Justice. On the other hand, the representa- 
tive of Denmark, supported by the representatives of France, The Nether- 
lands and the United States, felt that such enumeration should be avoided. 
In his view the lessons gained from the jurisprudence of the International 
Court of Justice and its predecessor seemed to indicate that the enumera- 
tion of sources had no effect on the law it had applied. He therefore sub- 
mitted that no provision regarding the law to be applied was necessary, 
or, if complete omission was unacceptable to the Committee, that a short 
and general formula should be chosen instead of an enumeration.*® The 
majority felt that it would be useful for a new court exercising jurisdiction 
in fields which have not hitherto been subject to judicial control to have 
some guidance in the matter, and decided to insert as Article 2 in the Draft 
Statute the general provision that ‘‘The Court shall apply international 
law, including international criminal law, and, where appropriate, na- 
tional law.’’ It was recognized that the mention only of international 
criminal law would not be sufficient. Rules belonging to that branch of 
international law often refer to other branches of international law. To 
determine whether an act were a war crime, for instance, it would be nee- 
essary to examine the customary or conventional rules of warfare. It was 
also recognized that, even in cases concerning crimes under international 
law, points might arise which could only be settled if relevant rules of 
national law were taken into consideration.*° 


3. Conferring of Jurisdiction upon the Court 


There were two principal schools of thought in the Committee with re- 
spect to the problem of how jurisdiction should be conferred upon the 
court. The representatives of China and Uruguay were of the opinion 
that jurisdiction should be attributed to the court by the statute itself.*! 
Other delegates, among them the representatives of France, Iran, Israel, 
The Netherlands, Pakistan, and the United States, feared that states might 
be reluctant to adhere to the statute if they would thereby be automatically 
bound to accept the jurisdiction of the court. They therefore held the 
view that the problem of conferring jurisdiction should be left to future 
conventions.** Adopting this view, the Committee decided that the prin- 


29 U.N. Doc. A/AC.48/SR.11, pars. 8, 20-21. The Secretary of the Committee pointed 
out, however, that Judge Hudson had described how the Permanent Court of Interna- 
tional Justice had been scrupulous in the application of international law on the basis 
of the enumeration in Art. 38 of its Statute (Hudson, The Permanent Court of Inter- 
national Justice, 1920-1942 (New York, 1943) ), and that, in his view, the International 
Court of Justice had been equally scrupulous in applying the provisions of Art. 38 of its 
Statute. Jbid., par. 11. 30 U.N. Doe. A/AC.48/4, pp. 16-17. 

81 U.N. Doe. A/AC.48/SR.4, pars. 58-60, 70. 

32 U.N. Docs. A/AC.48/SR.3, pars. 51, 52; A/AC.48/SR.4, pars. 30, 32, 33, 41, 46; 
A/AC.48/SR.6, pars. 61, 62, 70. 
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cipal method of conferring jurisdiction upon the court would be the con- 
clusion of particular conventions to that effect. It was understood that 
such conventions would be general in character and relate to future cases 
which might arise with respect to one or more groups of crimes. The con- 
ventions might also specify the conditions under which jurisdiction would 
be conferred upon the court.** 

It was felt, however, that this method of conferring jurisdiction upon 
the court was not sufficient. The representative of France pointed out that 
certain states might hesitate to bind themselves by conventions covering 
future cases before they had had any experience of the work of the court, 
but that they might be willing to test this new institution by submitting 
to it specific cases which had already arisen. After a satisfactory experi- 
ence in these particular cases they might later on attribute a wider juris- 
diction to the court.** On the basis of these arguments the Committee ac- 
cepted the principle that jurisdiction might also be conferred upon the 
court in particular cases ex post facto by special agreement or by unilateral 
declaration. 

The further question was raised whether states not parties to the statute 
should have the right to confer jurisdiction upon the court. The Com- 
mittee decided to answer this question in the negative.*® Article 26 of the 
Draft Statute consequently provides that 


Jurisdiction may be conferred upon the Court, by States parties to 
the present Statute, by convention or, with respect to a particular 
case, by special agreement or by unilateral declaration. 

Some delegates considered that the conferring of jurisdiction by special 
agreement or by unilateral declaration should be limited to international 
crimes over which jurisdiction had already been given to the court by con- 
vention. The representative of Israel, supported by the representative of 
the United States, argued that it would be dangerous, in the present stage 
of international criminal law, to allow an individual state or a small group 
of states to determine that certain acts are crimes under international law 
and submit them to the court. Such a procedure might create unfortu- 
nate precedents.*® The Committee, however, decided against the impo- 
sition of the suggested limitation on the right to confer jurisdiction by 
special agreement or unilateral declaration.** Another method was chosen 
to forestall the danger that an individual state or a small group of states 
might create new categories of international crimes not recognized as such 
by the prevailing world opinion. It was decided that the conferring of 
jurisdiction upon the court by any of the three methods contemplated, 


33 U.N. Doe. A/AC.48/4, p. 23. 84 U.N. Doe. A/AC.48/SR.7, pars. 14-17. 
35 U.N. Doe. A/AC.48/4, p. 25. 

36 U.N. Doc. A/AC.48/SR.7, pars. 102, 107. 

37 U.N. Doe. A/AC.48/SR.8, par. 42. 








80 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


convention, special agreement, and unilateral declaration, should be sub- 
mitted to the approval of the United Nations.** Article 28 of the Draft 
Statute consequently provides that ‘‘No jurisdiction may be conferred 
upon the Court without the approval of the General Assembly of the 
United Nations.’’ 


4. Recognition of Jurisdiction 


From the outset of the deliberations the question was raised whether an 
individual could be brought before the court if the state of which he was a 
national had not accepted the jurisdiction of the court. Some members 
felt the question should be answered in the affirmative. The representative 
of Uruguay thought that the factor of nationality should not be taken into 
consideration in connection with the punishment of international crimes. 
He also felt that it might be desirable to bring a person before the court 
upon decisions of the competent organ of the United Nations. In his view 
it would be undesirable to give immunity to a person, accused of an inter- 
national crime, who in the opinion of the General Assembly should be 
tried, simply because his own state had not accepted the jurisdiction of 
the court.*® 

The majority of representatives were of the opinion, however, that it 
would be necessary to proceed with caution in order to ensure that a large 
number of states adhere to the statute of the court, and this could be best 
achieved if the jurisdiction of the court in regard to nationals of a certain 
state would be based on the consent of that state. In the view of the repre- 
sentative of Denmark, a government could under international law object 
to the trial of its nationals by a court in another country, if this court was 
not competent under general international law and, consequently, the 
same would apply to jurisdiction of an international tribunal.*® Further- 
more, the representative of The Netherlands argued that it was one thing 
for an alien to be tried by a national court for an act which constituted 
a crime under international law, but quite another matter for him to be 
brought before an international court by the action of a government other 
than that of his own country. He added that if a person had acted as an 
agent of his government, his commitment to trial before an international 
court might also ‘‘be tantamount to an indictment for the foreign policy 
of the State of which he was a national.’’ * 

In view of these arguments, the Committee approved Article 27 of the 
Draft Statute which provides that 

No person shall be tried before the Court unless jurisdiction has been 
conferred upon the Court by the State or States of which he is a na- 


88 U.N. Doc. A/AC.48/SR.7, par. 31. 

39 U.N. Doc. A/AC.48/SR.6, pars. 14, 32, 34. 

40 U.N. Doc. A/AC.48/SR.5, pars. 73-74. See also U.N. Doc. A/AC.48/SR.6, par. 9. 
41 U.N. Doe. A/AC.48/SR.6, pars. 20-21. 
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tional and by the State or States in which the crime is alleged to have 
been committed. 


5. Access to the Court 


In the course of the Committee’s deliberations considerable thought was 
given to the question of who would have the right to institute proceedings be- 
fore the court. The Committee decided that proceedings before the court 
may be instituted only by the General Assembly of the United Nations,**? any 
organization of states so authorized by the General Assembly, or by a state 
party to the statute which has conferred jurisdiction upon the court over 
such offenses as are involved in the proceedings (Article 29 of the Draft 
Statute). The question as to whether individual states should have a 
right to seize the court gave rise to considerable discussion. 

The representative of the United States felt that to permit states freely 
to bring cases before the court would make it possible for a state to set the 
machinery of the court in motion simply for reasons of political propa- 
ganda. His government therefore held the view that the court should 
only be seizable through the intermediary of the United Nations.*® 

The representative of France, on the contrary, was strongly in favor of 
allowing individual states to institute proceedings before the court. He 
reminded the Committee that it had already restricted the right of states 
to confer jurisdiction upon the court, by providing that the attribution of 
jurisdiction must be approved by the United Nations. Under these cir- 
cumstances he considered that it would be exaggerated to require, in ad- 
dition, that the institution of proceedings should have the approval of the 
General Assembly. He further pointed out that if a case had first to be 
discussed in the General Assembly the result would probably be that the 
legal trial before the court would be preceded by a political trial which 
would open up vast possibilities for political propaganda.** 

The representative of the United States agreed that, if the accusations 
were first discussed in the General Assembly, the case might be prejudged 
on political grounds, but maintained that cases should be submitted to a 
preliminary screening process before being brought before the court. To 
that effect he submitted a proposal for the creation of a Board of Inquiry 
which, after hearings in closed session, would decide whether a case 
could be submitted to the court.*® This proposal resulted in the inclusion 
in the Draft Statute of provisions regarding a screening process to be ear- 
ried out by a Committing Authority (Article 33 of the Draft Statute). 

42 A proposal to give the Security Council also the right to institute proceedings was 
defeated by a vote of 7 to 2, with 4 abstentions. U.N. Doe. A/AC.48/SR.26, par. 95. 

43 U.N. Doe. A/AC.48/SR.8, par. 87. 


44U.N. Doce. A/AC.48/SR.8, pars. 103-105. 
45 U.N. Doe. A/AC.48/L.7. 
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6. Challenge to the Court 


All members of the Committee agreed that the accused should have <¢ 
right to a fair trial, and that it was implicit in that conception that he 
should be entitled to challenge the jurisdiction of the court.*® 

Some members of the Committee wondered whether a right to challenge 
the jurisdiction of the court should also be given to states. The repre- 
sentative of The Netherlands urged that states should be granted such a 
right. He pointed out that the principles previously incorporated in 
Article 27 of the Draft Statute proved the interest which states have in the 
trial of one of their nationals, not only from the standpoint of protecting 
them but also in view of the fact that the trial of a national, particularly 
of a political leader, might involve, implicitly or explicitly, examination 
and passing of judgment by the court upon the internal or foreign policy 
of the state.*7 The Committee accepted the principle that a state should 
have an independent right to challenge the jurisdiction of the court, and 
that if a state or an individual availed itself of this right, the court would 
have the right in all cases to decide any issue raised with respect to its 
jurisdiction (Article 30 of the Draft Statute). 


7. Penalties 


The Committee adopted the principle that the court should impose such 
penalties as it might determine, subject to any limitations which might be 
laid down in the instrument by which jurisdiction is conferred upon the 
court (Article 32 of the Draft Statute). The representative of Australia 
pressed for the inclusion of express power to order the confiscation of 
property, but, upon the suggestion of the representative of Denmark, the 
majority of the Commission considered it unnecessary to include such a 
provision, leaving it to the court to make such an order as a part of the 
penalty it might impose.** 


Il. ORGANIZATION OF THE COURT 


The provisions in the Draft Statute relating to the organization of the 
court were based to a considerable extent upon the corresponding provi- 
sions of the Statute of the International Court of Justice. Some changes 
were, however, made to conform with the different functions of the court, 
and in view of the fact that the court would be established by an instrument 
distinct from the Charter of the United Nations. 


1. Judges 


The Committee recommended that the court should consist of nine judges 
(Article 5 of the Draft Statute) with qualifications similar to those.re- 


46 U.N. Doe. A/AC.48/4, p. 28. 47 U.N. Doe. A/AC.48/SR.9, pars. 14-15. 
48 U.N. Doc. A/AC.48/SR.28, pars. 27-33. 
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quired by the provisions of Article 2 of the Statute of the International 
Court of Justice. In addition, the Committee felt that ‘‘recognized com- 
petence in international law’’ as a qualification should relate in particular 
to competence in international criminal law (Article 4 of the Draft 
Statute). 

The decision of the Committee to recommend that the statute should be 
adopted in the form of a convention was found to have an important in- 
fluence upon the manner in which judges should be elected. The Com- 
mittee recommended that the candidates should be nominated, and the 
members of the court elected, only by the states parties to the statute 
(Articles 7, 8, 9 and 11 of the Draft Statute). But while it provided that 
the electors should bear in mind that the judges, as a body, should repre- 
sent the main forms of civilization and the principal legal systems of the 
world, this provision is qualified by the words ‘‘as far as possible,’’ for it 
was realized, as the representative of The Netherlands pointed out, that 
since ‘‘the Committee had decided that the court should be established by 
convention . . . no one could know in advance what legal systems would 
be represented.’ * 


2. Division into Chambers 


During the course of the discussion it was proposed that the court should 
be divided into chambers or at least should have a possibility for such a 
division.*° It was argued by the representative of the United States that 
if the court had much work to do, chambers could expedite it greatly by 
trying, simultaneously, separate cases which did not involve the same ac- 
cused or the same evidence. On the other hand, some members of the Com- 
mittee felt that a chamber would not be as well balanced a body as the whole 
court, and would furthermore compromise the unity of the jurisprudence 
of the court, unless appeals were allowed to the plenary. The representa- 
tive of Israel pointed out that in such an event the result would be to in- 
crease, rather than to reduce, the work of the full court.°t The Committee 
declared against the formation of chambers by 6 votes to 2, with 2 absten- 
tions.*” 


3. Committing Authority and Prosecution 


As mentioned above, the proposal was made by the Delegation of the 
United States that there should be established some screening body to de- 
cide, upon a preliminary examination of the evidence adduced in support 
of a charge, whether there was a prima facie case against the accused.** 
It was generally agreed that there was a need for protecting an individual 
against frivolous charges. Even if ultimately acquitted, an individual 

49 U.N. Doc. A/AC.48/SR.23, par. 59. 50 U.N. Doe. A/AC.48/L.13. 

51 U.N. Doe, A/AC.48/SR.24, pars. 25, 31, 42. 

52 [bid., par. 48. 53 U.N. Doe. A/AC.48/L. 7. 
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might suffer great harm from a trial, and a preliminary examination of the 
evidence would therefore serve the interests of justice.°* Although some 
members felt that the organ entrusted with the performance of the screen- 
ing process should also be given authority to decide whether the trial was 
in the public interest, the Committee agreed, by a vote of 6 to 5, with 3 
abstentions, that the screening process should be purely judicial in nature.*° 

To perform the function of examining the evidence offered by the com- 
plainant to support the complaint, the Committee recommended the estab- 
lishment, within the framework of the United Nations, of a body, named 
the Committing Authority, to be elected in the same manner, at the same 
time, on the same terms, and from among persons possessing the same quali- 
fications, as the members of the court. When, in the performance of its 
function, the Committing Authority is satisfied that the evidence is suffi- 
cient to support the complaint, the Authority shall so certify to the court 
and the complainant (Article 33 of the Draft Statute). 

It was also decided that the states parties to the statute should select 
a panel of ten persons whose duty it should be, whenever a certificate for 
trial were issued by the Committing Authority, to elect forthwith a Prose- 
euting Attorney. His duties would be to file with the court an indictment 
of the accused based on the findings certified by the Committing Authority 
and to conduct the prosecution before the court (Article 34 of the Draft 
Statute). 

Il]. Procepure oF THE CourRT 


Due to the fact that the national systems of procedure in criminal cases 
are widely different, some difficulty was encountered in the course of draft- 
ing the provisions regarding the procedure of the court. Consequently, 
an endeavor was made to formulate these rules in non-technical language 
and to limit the contents of the chapter on procedure to a statement of the 
most essential rules. It was thus agreed that the court should have power 
to adopt its own rules of procedure, and should also have the right to lay 
down such general principles governing the admission of evidence as it 
might deem necessary. In order to secure that the rules would be known 
to the parties before trial begins, it was provided that the court’s rules 
should be published without delay (Article 24 of the Draft Statute). 


1. Rights of the Accused 

The first paragraph of Article 38 of the Draft Statute dealing with the 
rights of the accused provides that the accused shall be presumed innocent 
until proven guilty. This is a confirmation of the essential principle in 
national criminal law, and it was stated that this principle should also be 
followed by the international criminal court.°® 


54 U.N. Doc. A/AC.48/SR.11, pars. 38, 49, 59, 73. 
55 U.N. Doc. A/AC.48/SR.12, par. 68. 56 U.N. Doe. A/AC.48/SR.28, pars. 92-109. 








it 
n 





LEGAL NOTES 85 


While there was general agreement that it was essential to ensure that 
the accused should have a fair trial, some difference of opinion arose as to 
the exact meaning of ‘‘fair trial.’’ The concept of ‘‘fair trial’’ was said to 
be capable of as many interpretations as there were criminal procedures 
in the world.*’ The majority of the Committee considered, however, that 
the principle of a fair trial should be stated in the Draft Statute, together 
with a list of certain minimum rights of the accused. The supplementary 
conditions and details should be laid down in the rules of the court.°* The 
list of minimum safeguards was readily aecepted, including the right of the 
accused to be present at all stages of the proceedings, his right to conduct 
his own defense or to be defended by counsel of his own choice, the right 
of the accused to have the proceedings of the court, including documentary 
evidence, translated into his own language, the right to adduce oral and 
other evidence in his own defense and the right to interrogate any witness 
(Article 38). In addition, it was felt that express provisions should be 
included that the court should sit in public unless there were exceptional 
circumstances in which the court found that public sittings might prejudice 
the interests of justice (Article 39 of the Draft Statute). 

A proposal was made by the Delegation of the United States that the 
accused should not be compelled to be a witness against himself.°® This 
principle was generally accepted, but some discussion arose as to its exact 
implication. Some representatives wondered what should be the conse- 
quences if the accused refused to testify and whether these consequences 
should be the same if he had taken the witness stand and if he had not 
done so. Others queried whether the accused would be allowed to testify 
under oath and whether he should submit to cross-examination if he agreed 
to testify.°° The contents of the provisions found in the last paragraph 
of Article 38 of the Draft Statute guarantee that the accused should not 
be obliged to testify against himself. This provision declares that 


3. The accused shall have the right to be heard by the Court but shall 
not be compelled to speak. His refusal to speak shall not be relevant 
to the determination of his guilt. Should he elect to speak, he shall be 
liable to questioning by the Court and by counsel. 


2. Warrants of Arrest and Assistance of States 


From the very outset it was recognized that as an essential condition to 
its proper functioning, the international criminal court should have the 
power to issue warrants of arrest, for it was realized that unless the accused 
could be brought before the court, a trial could not be carried out.®! The 
provisions of Article 40 of the Draft Statute cover the issue of warrants 


57 U.N. Doe. A/AC.48/SR.15, par. 28. 58 Ibid., pars. 1-37. 

59 U.N. Doc. A/AC.48/L.9. 680 U.N. Doc. A/AC.48/SR.15, pars. 3-43. 

61 U.N. Doc. A/AC.48/4, p. 49. The possibility of a trial in absentia was envisaged 
but not recommended by the Committee. Jbid., p. 35. 
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of arrest with respect not only to the accused, but also to other persons 
whose arrest might be justified in connection with the trial." 

It was realized that in order to fulfill its functions the court would have 
to rely upon the assistance of governments. The Committee therefore ac- 
cepted the principle that the court could request national authorities to 
assist it in the performance of its duties. There was, however, divergence 
of opinion as to how states were to undertake an obligation to render such 
assistance, including execution of warrants of arrest. The representatives 
of Australia, China, Denmark, France and Uruguay took the view that ob- 
ligation to assist the court should be laid down by the statute itself. The 
representative of China, for example, pointed out that the obligation to 
assist the court was a minimum requirement for the proper functioning of 
the court and should therefore have its place in the statute. Furthermore, 
since it had been agreed that the jurisdiction of the court would be limited 
to international crimes defined in particular conventions, the governments 
would enjoy all the protection they needed.® 

The contrary view was expressed by the representatives of Israel, The 
Netherlands, Pakistan, the United States and the United Kingdom, who 
held the view that the obligation to assist the court should be undertaken 
in particular conventions and that consequently states should be obliged 
to execute warrants or carry out requests for assistance only on conditions 
which these conventions might prescribe. In the view of the representa- 
tive of the United States, the object of the statute was to establish the court, 
and further measures relating to the function of the court might be adopted 
later.“* This point of view was accepted by the Committee. The provi- 
sions relating to the duties of states to assist the court were embodied in 
Article 31 of the Draft Statute, which provides that ‘‘A State shall be 
obliged to render such assistance only in conformity with any convention 
or other instrument in which the State has accepted such obligation.”’ 


3. Execution of Sentences 


The execution of sentences presented problems similar to those arising 
out of obligations to execute warrants of arrest. The representative of 
China proposed that in principle the obligation to execute sentences should 
be laid down in the statute, while the details of execution might be regu- 
lated in later conventions. The Chinese proposal was, however, rejected 
by 5 votes to 3, with 7 abstentions.” 


62 U.N. Doc. A/AC.48/SR.29, par. 3. 

63 U.N. Does. A/AC.48/SR.9, pars. 101, 105, 107, 111-112; A/AC.48/SR.10, pars. 8, 
13, 14-16. 

64 U.N. Doe. A/AC.48/SR.9, pars. 97, 98, 99, 108; A/AC.48/SR.10, pars. 32, 49. 

65 U.N. Doc. A/AC.48/SR.21, pars. 23-24, 32. 
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Two other proposals were made: one suggested by the Secretary General 
in his memorandum to the effect that sentences should be executed by a 
state party to the convention designated by the court; °° and another pro- 
posed by the representative of the United States to the effect that sentences 
should be executed in accordance with arrangements between the court 
and the Secretary General of the United Nations.** In the view of the 
representative of the United States, his proposal had been submitted with 
the clear understanding that there would be no question of the Secretary 
General making arrangements with a state unless that state had undertaken 
the obligation to execute the sentence.*® The majority of the Committee 
felt that in the first place the question of execution of sentences should be 
regulated by special conventions, but that in the absence of such conven- 
tions, arrangements for the execution might be made, upon the motion of 
the court, by the Secretary General of the United Nations with any state 
(Article 52 of the Draft Statute). 


4. The Question of Appeal, Revision and Pardon 

Some members of the Committee were of the opinion that a possibility 
of appeal from judgments of the court would be essential in order to pre- 
vent miscarriages of justice. In the view of the representative of Israel, 
any criminal jurisdiction which conferred on the court extensive powers 
to pass sentence on the accused for an offense, but under which neither the 
prosecution nor the defense were entitled to appeal, was not a proper crim- 
inal jurisdiction in the modern sense of the term.®’ The majority of the 
members felt, however, that a possibility of appeal would undermine the 
authority and prestige of a decision of the court.“ The Committee conse- 
quently decided that the judgment should be final and without appeal 
(Article 50 of the Draft Statute). 

Although appeals were not permitted, the majority of the Committee felt 
that accused who had been found guilty should be allowed to apply to the 
court for a revision of the judgment in the event that newly discovered 
facts were found. It was decided, however, that the court should not enter- 
tain an application for revision unless the court were satisfied that the fact 
discovered was of such a nature as to be a decisive factor and that this fact 
was, when the judgment was given, unknown to the court and the applicant 
(Article 53 of the Draft Statute). 

Finally, the Committee decided that it would be desirable to envisage 
the possibility of pardon or parole. To that end it was recommended that 

66 U.N. Doe. A/AC.48/1, p. 105. 67 U.N. Doe. A/AC.48/L.9, p. 7. 


68 U.N. Doe. A/AC.48/SR.21, par. 19. 69 U.N. Doc. A/AC.48/SR.20, pars. 83-87. 
70 U.N. Doe. A/AC.48/SR.20, pars. 94-118. 
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there should be established by the states parties to the statute a Board of 
Clemency, consisting of five members and having the powers of pardon and 
parole and of suspension and other alterations of the sentence of the court 
(Article 54 of the Draft Statute).” 


71 On Noy. 13, 1951, the Secretary General transmitted the report of the Committee 
to the governments of Member States of the United Nations, and requested them to 
communicate to him, not later than June 1, 1952, their observations on this report. The 
report, together with the observations which may be made by governments, will be sub- 
mitted to the seventh session of the General Assembly, when the question of an inter- 


national criminal court will be placed on its agenda. 

















EDITORIAL COMMENT 


DRAFT STATUTE FOR AN INTERNATIONAL CRIMINAL COURT 

The antecedents of this Draft Statute were coincident with the formula- 
tion of the Genocide Convention. At the time of the approval of the latter 
by the General Assembly of the United Nations on December 9, 1948, a 
resolution (260 B (III) ) was adopted inviting the International Law Com- 
mission of the United Nations ‘‘to study the desirability and possibility of 
establishing an international judicial organ for the trial of persons charged 
with genocide or other crimes over which jurisdiction will be conferred upon 
that organ by international conventions.’’! Article VI of the Genocide 
Convention provides that: 

Persons charged with genocide or any of the other acts enumerated 
in Article III shall be tried by a competent tribunal of the State in 
the territory of which the act was committed, or by such international 
penal tribunal as may have jurisdiction with respect to those Contract- 
ing Parties which shall have accepted its jurisdiction. 

Prior to the approval of the Genocide Convention the Sixth Committee of 
the General Assembly on October 14, 1948, considered ‘‘the need for the 
establishment of an appropriate international tribunal.’’ ” 

The International Law Commission decided by majority vote at its sec- 
ond session at Geneva, June 5-July 29, 1950, that the establishment of an 
international judicial organ for the trial of persons charged as indicated 
above is desirable and possible.* Upon consideration of that report, the 
General Assembly on December 12, 1950, ‘‘ Bearing in mind article VI of the 
Convention on the Prevention and Punishment of the Crime of Genocide,’’ 
and ‘‘ Bearing in mind, further, that a final decision regarding the setting 
up of such an international penal tribunal cannot be taken except on the 
basis of concrete proposals,’’ decided to name a committee of representa- 
tives of Australia, Brazil, China, Cuba, Denmark, Egypt, France, India, 
Iran, Israel, The Netherlands, Pakistan, Peru, Syria, the United Kingdom, 
the United States, and Uruguay, to meet in Geneva on August 1, 1951, ‘‘for 
the purpose of preparing one or more preliminary draft conventions and 
proposals relating to the establishment and the statute of an international 
criminal court.’’ The Committee met at Geneva on August 1, 1951. India 
and Peru did not send representatives. It held thirty-one meetings and 
adjourned on August 31. The present Draft Statute is the result of its 


1 General Assembly, 3rd Sess., Official Records, Pt. I, p. 177. 

2 Ibid., p. 103. 

3 The full Report of the International Law Commission may be found in this JeuRNAL, 
Supp., Vol. 44 (1950), pp. 105-148. 
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labors. The -draft is accompanied by a Report to the General Assembly 
explaining the general purpose and commenting upon the detailed pro- 
visions of the proposals.‘ 

When it met, the Committee was not unanimous on the question of pro- 
ceeding with its mandate. A minority doubted the desirability and possi- 
bility of establishing an international penal tribunal at this time. They 
proposed that the General Assembly be informed that the setting up of 
such a court now would involve very real dangers to the future development 
of international good feeling and co-operation. For example, it was asked 
‘‘whether it was conceivable that criminal proceedings could be instituted 
against an aggressor with whom the United Nations for that very purpose 
wanted to reach a negotiated settlement.’’ The majority of the Committee 
took the position that its task was to elaborate conerete proposals for the 
consideration of the General Assembly and it was for that body to make 
decisions on broad questions of principle. It was on that basis that the 
Committee agreed to proceed, on the understanding that no member, by 
participating in the Committee’s deliberations and in voting on any draft 
text, would commit his government to any decisions that might be adopted. 
(Report, pages 7-9.) To meet the specific practical question raised by the 
minority, an article was later inserted in the Draft Statute providing that 
‘*No jurisdiction may be conferred upon the Court without the approval of 
the General Assembly of the United Nations.’’ (Article 28.) Access to the 
Court was restricted to proceedings instituted only by the General Assembly, 
by any organization of states so authorized by the General Assembly, or by 
states parties to the Statute of the Court which have conferred jurisdiction 
upon it over such offenses as are involved in the proceedings. (Article 29.) 

When reporting its Draft Statute the Committee inserted the following 
caveat: 

. . . The Committee does not wish to give these proposals any appear- 
ance of finality. They are offered as a contribution to a study which 
in the Committee’s opinion has yet to be carried several steps forward 
before the problem of an international criminal jurisdiction, with all 
its implications of a political as well as a juridical character, is ripe for 
decision. (Page 9.) 


A copy of the Draft Statute and cf the accompanying Committee Report 
has been sent to the American Society of International Law by the Depart- 
ment of State with an invitation to send the views of the Society to the 
Department in time for the Department to transmit this Government’s ob- 
servations to the United Nations not later than June 1, 1952, so that the 
question may be placed on the agenda of the seventh session of the General 
Assembly. The Executive Council of the Society at a meeting held in 


Washington on December 1, 1951, referred the Department’s communica- 
. § 


4U. N. Doc. A/AC.48/4, Sept. 5, 1951. 
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tion to the Society’s Committee on Annual Meeting. For the information 
of the Society’s members in the meantime, the text of the Draft Statute 
is being printed in the Supplement to this number of the JeugNAu.” Any 
comment. upon the Draft Statute would be in the nature of personal views, 
as it is not the practice of the Society to attempt to commit its entire mem- 
bership by the adoption of resolutions on controversial subjects. : 

The proposals for the organization of the court seem to be based upon 
the assumption that obstacles heretofore insurmountable in plans for a 
permanent world court no longer exist. The only method that has proved 
successful is that used for the election of judges of the International Court 
of Justice at The Hague. The creation of the League of Nations made that 
method feasible by providing that the judges should be balloted upon 
separately in the Assembly, where all Members were represented on the 
basis of legal equality, and in the Council where the great Powers by reason 
of their permanent representation had a proportionately greater voice. 
The same method was carried over for the election of judges of the present 
International Court at The Hague by the Security Council and the General 
Assembly of the United Nations. The Draft Statute for an International 
Criminal Court would solve these difficulties by the simple expedient of an 
absolute majority of the signatories present and voting at meetings ealled 
for the purpose of holding elections.° 

Unlike the Statute of the International Court of Justice at The Hague, 
the present Draft Statute makes no provision for the addition to the bench 
of temporary ad hoc judges in cases where states before the court are not 
already represented on the permanent tribunal. This omission might be 
explained on the ground that the proposed International Criminal Court 
would have persons before it and not states; but, on the other hand, the 
Draft Statute provides that: 

No person shall be tried before the Court unless jurisdiction has been 
conferred upon the Court by the State or States of which he is a 
national and by the State or States in which the crime is alleged to have 
been committed. (Article 27.) 

In commenting upon this article the Committee in its Report alludes to the 
necessity ‘‘of protecting the State itself, in so far as the trial of a high 
ranking political leader of a country involved a review of the internal or 
foreign policy of that country.’’ (Page 26.) 

There was general agreement in the Committee that the proposed Inter- 
national Criminal Court should be competent to judge crimes under inter- 


5 Page 1, below. 

6 The same procedure would apply to the election of the nine judges (Art. 11), the 
filing of vacancies (Art. 19), the election of a Committing Authority of nine members 
to act as a sort of grand jury (Art. 33), and of a panel of ten persons who in turn 
would elect the Prosecuting Attorney (Art. 34). The Prosecuting Attorney draws up 
the indictment based on the findings certified by the Committing Authority. 
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national law, but, without undertaking to analyze this category of crimes, 
the Report states that the object of the Committee’s study was to find out 
how a judicialeorgan could be established to deal with these crimes on the 
international level. The members of the Committee differed on the question 
whether that should be the sole function of the court or whether the court 
should be called upon to judge crimes under national law as are of interna- 
tional concern, such as counterfeiting, traffic in persons and narcotics, 
damaging submarine cables, attacks upon foreign heads of state or govern- 
ment members? and members of United Nations missions. At the begin- 
ning of its deliberations the Committee resolved to include this group of 
crimes within the purposes of the court. The reasons given for this action 
were stated as follows: ‘‘There are certain groups of crimes which affect 
the interest of several States, and for the punishment of which national 
courts may not always be impartial or adequate.’’ After enumerating the 
particular crimes mentioned above, the Committee’s Report proceeds : 


. As judges in most countries are not subject to government in- 
fluence, a national judgment in such a case may be too lenient to satisfy 
the foreign party involved that justice has been rendered. Conversely, 
there may be situations, at times of international tension, in which a 
national tribunal, subject to the general psychological climate prevailing 
in a country, will judge a certain crime more severely than the foreign 
nationals or the foreign government concerned would find just. In 
such cases a government may find it greatly to its advantage, if the 
matter can be referred to an impartial international tribunal. 

Furthermore, it may be a good thing to determine the functions of the 
court in such a way that it will be unlikely to remain without oceupa- 
tion for longer periods. It may be desirable in this way to accustom 
public opinion to the existence and operation of the international 
criminal tribunal. ... (Pages 13-14.) 


Ultimately the Committee decided not to include any mention of this 
category of crimes in the Draft Statute. The final decision was in ac- 
cordance with the recommendation of the International Law Commission 
on a Draft Code of Offenses against the Peace and Security of Mankind. 
The view of that Commission was that ‘‘the meaning of this term should be 
limited to offences which contain a political element and which endanger 


7 Conventions for the Prevention and Punishment of Terrorism and for the Creation 
of an International Criminal Court for the trial and punishment of such crimes were 
signed at Geneva on Nov. 16, 1937. Twenty-four Members of the League of Nations 
signed the first-mentioned convention, but only the following thirteen signed the latter: 
Belgium, Bulgaria, Cuba, Czechoslovakia, France, Greece, Monaco, The Netherlands, 
Rumania, Spain, Turkey, the U.S.S.R., and Yugoslavia. Neither convention went into ef 
fect because of failure of ratifications. For their texts, see Hudson, International Legis- 
lation, Vol. VII, pp. 862 and 878. Five regular judges and five deputy judges were 
to have been appointed by the International Court of Justice at The Hague, and the 
parties were to have the choice of prosecution by national courts or before the proposed 
International Criminal Court. 























EDITORIAL COMMENT 93 


or disturb the maintenance of international peace and security.’’ There- 
fore, the Commission concluded that the Draft Code ‘‘should not deal with 
questions concerning conflicts of legislation and jurisdiction in international 
criminal matters.’’ ® le 

It seems fair to presume that the offenses against the peace and security 
of mankind defined in the International Law Commission’s Draft Code 
are the type of crimes over which jurisdiction would be conferred ‘in ac- 
cordance with the Draft Statute ‘‘by States parties to the present Statute, 
by convention or, with respect to a particular case, by special agreement or 
by unilateral declaration.’’ (Article 26.) Even states parties to the Geno. 
cide Convention would be required to draw up a protocol conferring juris- 
diction and deposit it with the instrument establishing the International 
Criminal Court (Annex to the Draft Statute). 

The following offenses are defined in the Draft Code for trial and punish- 
ment by an International Criminal Court: threats of, and preparation for, 
aggression, invasion by armed bands, fomenting civil strife in other coun- 
tries, encouragement of terrorist activities, violations of treaty obligations 
concerning armaments, annexation of territory, genocide, inhuman acts, 
violations of the laws and customs of war, as well as conspiracy, incitement, 
attempts or complicity to commit any of the foregoing acts. Most of these 
acts are essentially political in character and are often done from motives of 
national interest, security, or patriotic duty. Fear of punishment if un- 
successful and caught has never deterred men from acting upon such 
motives. If acts of this character are not punished or punishable by 
national law, no government in whose behalf they are committed would 
surrender its authorities or private citizens to a foreign jurisdiction for 
punishment. If they are criminal according to national law, the domestic 
jurisdiction would have priority. In countries like the United States, 
where the principle of the territorial jurisdiction of crime is basic,*® the 
government would have no other choice. 

The present proposal to establish an International Criminal Court would 
involve a surrender, pro tanto, of that exclusive criminal jurisdiction. Ex- 
isting treaties of international extradition lend no support to it. They come 
into operation only for the surrender of persons who commit crimes in 
one country and flee from justice to another country. Extradition treaties 


8 The text of the Draft Code is printed in this JouRNAL, Supp., Vol. 45 (1951), pp. 
126-132. It is the subject of separate comment, infra, pp. 98-102. The above quotation 
is from the International Law Commission’s second report, ibid., Supp., Vol. 44 (1950), 
p. 138. 

9See Harvard Research in International Law, study entitled ‘‘ Jurisdiction with 
Respect to Crime,’’ where it is stated that the principle of territorial jurisdiction ‘‘is 
basie in Anglo-American jurisprudence, and is incorporated in all modern codes.’’ 
Citations are given to the national codes of fifty-seven countries. This JouRNAL, Supp., 
Vol. 29 (1935), pp. 481-482. 
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are founded upon the recognition of territorial jurisdiction over crime 
and not upon a waiver of it. Moreover, extradition is granted only when 
the act for which surrender is asked is a crime by the laws of both the 
requesting and requested state, and political offenses are usually not 
extraditable. 

The United States Constitution confers upon Congress the power ‘‘To 
define and punish piracies and felonies committed on the high seas, and 
offenses against the Law of Nations.’’ (Article I, See. 7, par. 12.) A 
treaty legislating within this area of Congressional power would certainly 
require an implementing Act of Congress. Even then it is doubtful that 
such a treaty formulated on the basis of the Draft Statute for an Interna- 
tional Criminal Court could meet the test of constitutionality before Ameri- 
can courts. 


The Constitution provides that: 


The trial of all crimes, except in cases of impeachment, shall be by 
jury; and such trial shall be held in the State where the said crimes 
shall have been committed; but when not committed within any State, 
the trial shall be at such place or places as the Congress may by law 
have directed. (Article III, See. 2, par. 3.) 


Article 6 of the Bill of Rights reads in part: 


In all criminal prosecutions, the accused shall enjoy the right of a 
speedy and public trial, by an impartial jury of the State and district 
wherein the crime shall have been committed, which district shall have 
been previously ascertained by law. 


Both of these safeguards of personal rights, the right of trial by jury, and 
the right to be tried in the place where the crime was committed, have been 
upheld by American courts against attempts of the Federal authorities to 
ignore them.?° 

In 1909 newspaper editors living in Indianapolis, Indiana, were indicted 
on a charge of criminal libel for criticizing the motive of the Federal 
authorities in adopting the Panama route for the Isthmian Canal instead 
of the Nicaraguan route at less than half the cost of the former. An attempt 
was made by officers of the United States to remove the editors to Wash- 
ington, D. C., for trial. Everyone familiar with the general principles of 
the law of libel knows that the offense is considered as having been com- 


10 It has been suggested that the surrender of fugitives for trial in foreign countries 
amounts to a waiver by the United States Government of the right of trial by jury 
and similar constitutional guarantees. This argument is based upon a misunderstanding 
of the doctrine of the territoriality of crime. The United States cannot claim for its 
citizens who commit crimes abroad and are returned there for trial the constitutional 
guarantees that would have been available had the crimes been committed and the trial 
conducted in the United States. A fair trial according to the lex loci is all that is 
required, unless that standard of justice is so inferior measured by generally accepted 
standards that there exists what international law considers a ‘‘denial of justice.’’ 
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mitted not only at the place of original publication of the defamatory state- 
ments but also at every place of their circulation, and the Government 
claimed that the newspapers in question had been circulated in the Nation’s 
Capital. Notwithstanding this principle of law, however, the United States 
District Court at Indianapolis denied the application for the removal of 
the defendants in the following forceful language: 


To my mind that man has read the history of our institutions to Tittle 
purpose who does not look with grave apprehension upon the possibility 
of the success of a proceeding such as this... . If the prosecuting 
officers have the right to select the tribunal. ... If the Government 
has that power, and can drag citizens from distant States to the capital 
of the Nation there to be tried, then, as Judge Cooley says, this is a 
strange result of a revolution where one of the grievances complained 
of was the assertion of the right to send parties abroad for trial." 


The right of trial by jury is expressly abolished in the Draft Statute 
for an International Criminal Court: ‘‘Trials shall be without a jury.’’ 
(Article 37.) The reasons for this provision were stated in the Report of 
the Committee as follows: 


A proposal was made to the effect that the statute should provide 
explicitly that trials before the court should be without a jury. It 
was found by some members of the Committee that such a provision 
might be necessary in order to preclude the possibility that a de- 
fendant might plead that he had a fundamental right according to 
his national law to be tried by a jury. Other members thought that 
such a right, where it existed, could not be asserted before an interna- 
tional tribunal, and that an express provision as proposed would be 
superfluous. Since, however, such a provision might make it easier 
for some States to become parties to the statute, no member of the 
Committee would oppose the proposal, which was then adopted by a 
vote of 10 to 0, with 1 abstention. (Page 45.) 


The right of trial by jury is guaranteed to every person charged with serious 
crime in the United States not involving a violation of the laws of war, and 
has been held by the Supreme Court to be inviolable in time of peace and 
even in time of war as long as the civil courts are open.’” 

The Draft Statute for an International Criminal Court undertakes to 
carry over into time of peace the so-called principles of Niirnberg. The 
Niirnberg precedent has no application in time of peace. The court was an 
International Military Tribunal set up in occupied enemy territory. The 
definitions of new crimes as well as the jurisdiction of the tribunal were 
limited by the Charter to the trial and punishment of enemies who were 
already in custody. Authority for the establishment of the tribunal was 
vested, so far as the United States was concerned, in the President under 
the war power and the Articles of War. It was not established by treaty 


11 United States v. Smith, 173 Fed. 227. 
12 Ex parte Milligan (1866), 170 U. S. 343. 
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concluded by and with the advice and consent of the Senate. It ceased to 
function when it had accomplished the purposes for which it was established. 
The same observations apply to the International Military Tribunal at 
Tokyo. 

Punishment of genocide in time of peace, as suggested in the Draft Code 
of Offenses against Peace, derives no support from the Niirnberg Charter 
as interpreted by the International Military Tribunal. Notwithstanding 
the provision of the Charter that crimes against humanity, in which geno- 
cide was included by implication, were punishable whether perpetrated 
before or during war, the Tribunal limited its jurisdiction to the punish- 
ment of ‘‘war criminals.’’'* In declining to sustain the prosecution’s 
argument, the tribunal held: 


The Tribunal is of the opinion that revolting and horrible as many 
of these crimes were, it has not been satisfactorily proved that they 
were done in execution of, or in connection with, any such [war] crime. 
The Tribunal therefore cannot make a general declaration that the acts 
before 1939 were Crimes against Humanity within the meaning of the 
Charter, but from the beginning of the war in 1939 War Crimes were 
committed on a vast scale, which were also Crimes against Humanity ; 
and insofar as the inhumane acts charged in the Indictment, and com- 
mitted after the beginning of the war, did not constitute War Crimes, 
they were all committed in execution of, or in connection with, the 
aggressive war, and therefore constituted Crimes against Humanity. 
(Italics supplied.) ** 


The complexities of an attempt to create a combined international crimi- 
nal jurisdiction for both war and peace are exemplified in the Draft Statute 
for an International Criminal Court. The constitutional difficulties which 
such an attempt would encounter in the United States were illustrated in a 
case decided by the Supreme Court eighty-five years ago. 

During the Civil War a citizen of Indiana who had not been in the mili- 
tary service was sentenced by a United States military tribunal to be 
hanged for disloyal conduct. On appeal to the Supreme Court it was held 
that the defendant should have been tried before a jury in a court of law, 
the courts of Indiana never having been closed by the war. The language 
of the Supreme Court was stern and unambiguous: 


Time has proven the discernment of our ancestors; for even these 
provisions, expressed in such plain English words that it would seem 
the ingenuity of man could not evade them, are now after the lapse of 
more than seventy years, sought to be avoided. Those great and good 
men foresaw that troublous times would arise, when rulers and people 
would become restive under restraint, and seek by sharp and decisive 


13 The Charter states that the Tribunal was established ‘‘for the just and prompt 
punishment of the major war criminals of the European Axis.’’ Dept. of State Bulletin, 
Vol. XIII, p. 222. 

14 Judgment of the International Military Tribunal at Nuremberg, Oct. 1, 1946; 
this JouRNAL, Vol. 41 (1947), p. 172 at p. 249. 
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measures to accomplish ends deemed just and proper, and that the 
principles of constitutional liberty would be in peril unless established 
by irrepealable law. The history of the world had taught them that 
what was done in the past might be attempted in the future. The 
Constitution of the United States is a law for rulers and people, equally 
in war and peace, and covers with the shield of its protection all classes 
of men, at all times, and under all circumstances. No doctrine involv- 
ing more pernicious consequences was ever invented by the wit of man 
than that any of its provisions can be suspended during any of the 
great exigencies of government. Such a doctrine leads directly to 
anarchy or despotism.*® 


Kach state that desires to become a party to the proposed International 
Criminal Court is free to confer upon it, with the approval of the General 
Assembly of the United Nations, any jurisdiction it may deem proper. 
Treaties conferring jurisdiction will have to provide for each state’s assist- 
ance, if any, to the court in executing warrants of arrest (Articles 31 and 
40), and in executing the court’s sentences (Article 52). In the absence 
of a conventional stipulation on the execution of sentences ‘‘arrangements 
for execution may be made, upon motion of the Court, by the Secretary- 
General of the United Nations with any State.’’ (Ibid.) Subject to any 
limitations prescribed in the instrument conferring jurisdiction upon the 
court, penalties are left to the court’s determination. (Article 32.) 

The United States could not confer jurisdiction upon a court of the 
character proposed in the Draft Statute unless it is prepared to surrender 
to it persons who have committed no crime under the laws of the land, or 
to concede some measure of jurisdiction over persons who have committed 
crimes punishable in its courts. Either alternative would be incompatible 
with guarantees of human rights in the United States Constitution. 

In the existing precarious state of international relations, any proposals 
to set up an International Criminal Court to try individuals for war crimes 
in the guise of crimes against peace and security would, as feared by the 
minority of the Committee which drew the Draft Statute, ‘‘involve very 
real dangers to the future development of international good feeling and 
co-operation.’’ In the absence of a firm comity of nations, genuine inter- 
national co-operation is impossible. 


What is termed the comity of nations is the formal expression and 
ultimate result of that mutual respect accorded throughout the civilized 
world by the representatives of each sovereign power to those of every 


15 Ex parte Milligan (1866), 170 U. S. 343. In the case of the German Saboteurs 
(Ex parte Quirin), convicted by a Military Commission in the Military District of 
Washington in 1942, the Supreme Court on appeal held that the decison in Ez parte 
Milligan did not apply because Milligan was not an enemy, was not a member of the 
armed forces, and was not charged with an offense against the laws of war. Said Chief 
Justice Stone: ‘‘It has never been suggested ... that an alien spy, in time of war, 
could not be tried by military tribunal without a jury.’’ (1942) 317 U. 8. 1; printed 
in this JouRNAL, Vol. 37 (1943), p 152. 











98 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


other, in considering the effects of their official acts. Its source is a 
sentiment of reciprocal regard, founded on identity of position and 
similarity of institutions.*® 
The bloody sacrifices on the battlefields of Korea for the purpose of sup- 
pressing aggression under the United Nations Charter, and the charges of 
aggressive acts hurled against the United States from the floor of the United 
Nations Assembly,’* would seem to suggest that now is not the time for 
academic discussions which might involve the fate of those who are en- 
deavoring to preserve our civilization. 
GrorceE A. FIncH 
Editor-in-Chief 


DRAFT CODE OF OFFENSES AGAINST THE PEACE AND SECURITY OF MANKIND 


It was to be expected that the decision of the Nuremberg Tribunal to 
include ‘‘crimes against peace’’ in the indictment of the Nazi leaders and 
to include those crimes in the judgment rendered against the defendants 
should give rise to doubt in the minds of international lawyers. Had the 
crime of waging a war of aggression, they asked, been defined in sufficiently 
clear terms to justify imposing the death penalty for its commission? The 
old rule of the Roman law, nulla poena sine lege, still held good. That the 
act of bringing on a war was a grave moral offense, indeed the gravest of 
moral offenses, was clear; but that the act had been recognized by the inter- 
national community as a crime for which the responsible leaders of a nation 
might be individually brought to trial was not so clear. In consequence 
many jurists condemned the decision of the Tribunal to include the act in 
the indictment brought against the defendants. 

But if jurists might doubt the legality of the Nuremberg proceedings on 
that point there was no reason for them to oppose the resolution of the 
General Assembly of the United Nations in 1947 to call upon the Interna- 
tional Law Commission to formulate the principles of international law 
recognized in the judgment of the Nuremberg Tribunal. For here was an 
attempt to define the iaw in advance, and the only question was whether it 
was expedient to attempt to do so. By the same resolution the General 
Assembly directed the Commission to prepare a draft code of ‘‘offenses 
against the peace and security of mankind,’’ a much broader task which 
might involve not only acts committed in connection with war but acts 
committed in time of peace. 

After examining a preliminary report at its meeting in 1950, the Com- 
mission studied at its meeting in 1951 a second report prepared in the 
light of the observations made by the governments, and a definitive code 


16 Fisher, Brown & Co. v. Fielding, 67 Conn. 91, 32 L.R.A. 236. 
17 The New York Times, Dec. 20, 1951, p. 1. 
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was adopted.’ It is of special interest to note that the Commission limited 
the scope of ‘‘offenses against the peace and security of mankind’’ to 
offenses which contained a political element, thus excluding such offenses 
as piracy, traffic in dangerous drugs, and others of a like character. The 
Commission further decided to deal with the criminal responsibility of 
individuals only, recalling in that connection the judgment of the Nurem- 
berg Tribunal which declared that crimes against international law were 
‘‘committed by men, not by abstract entities, and only by punishing indi- 
viduals who commit crimes can the provisions of international law be en- 
foreed.’’ 

A number of the provisions of the draft code challenge attention. Among 
the acts which, under Article 2 of the code, are held to be offenses against 
the peace and security of mankind is: 

(5) The undertaking or encouragement by the authorities of a State of 
activities calculated to foment civil strife in another State, or the 
toleration by the authorities of a State of organized activities caleu- 
lated to foment civil strife in another State’’ 


and 


(12) conspiracy to commit any of the offenses defined in the preceding 

paragraphs of this article. 
Protests were promptly forthcoming from organizations in the United 
States, such as the Polish-American Congress and the Lithuanian Council, 
against the assumption by the United States of any obligation to restrain 
their activities in behalf of the liberation of their respective countries from 
the regime imposed upon them by minorities supported by the Soviet 
Union. More serious was the embarrassing situation in which the United 
States found itself some months later when, on October 10, Congress passed 
the ‘‘ Mutual Security Act of 1951.’’? In accordance with the provisions of 
Title I, Section 101, of the Act, funds are appropriated for ‘‘any selected 
persons who are residing in or escapees from’’ the Soviet Union or the 
satellite countries for the purpose of forming them into elements of the 
military forces supporting the North Atlantic Treaty Organization, or for 
other purposes when the President determines that such assistance would 
contribute to the defense of the North Atlantic area and to the security 
of the United States. Here is a clear intention on the part of Congress 
not only of tolerating organized activities calculated to foment civil strife 
in another state, but of encouraging them by the open and avowed use 
of public funds. Justification for the law can readily enough be found in 
the hard fact that a ‘‘cold war’’ is in progress, and the United States be- 


1See Report of the International Law Commission Covering the Work of its Third 
Session, May 16—July 27, 1951, U. N. Doe. A/1858; this JourNAL, Supp., Vol. 45 (1951), 
p. 103. 
2 Supplement to this JouRNAL, p. 14. 
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lieves that, such activities, paradoxically enough, would be the best way to 
prevent the tensions that constitute the ‘‘cold war’’ from leading to open 
hostilities. But be that as it may, the terms of the law made the considera- 
tion of the Draft Code by the General Assembly wholly impracticable, with 
the result that the code was taken off the agenda of the sixth, and post- 
poned until the seventh, session of the General Assembly. 

The code includes within its list of offenses ‘‘(11) Acts in violation of 
the laws or customs of war.’’ While the Report of the International Law 
Commission confesses that an ‘‘exhaustive enumeration’’ of such acts was 
not deemed practicable, it notes the urgent request of UNESCO that 
‘‘wanton destruction,’’ during an armed conflict, of historical monuments, 
works of art, and other cultural objects should be punishable under inter- 
national law, and says that such destruction would come within the pur- 
view of subsection (11). That would seem to outlaw definitely the use of 
the atomic bomb, or even the use of block-busters in the bombardment of 
defended towns. Desirable as it would be to bring about such a happy 
outcome of the present threat of aggression and the defense of Western 
Europe against it, it is somewhat unrealistic to prescribe a rule with so 
little hope of having it observed. If the threatened hostilities should 
actually come about, which God forbid, it will be the victor who will de- 
termine who committed the act of aggression and who was acting in self- 
defense, and penalties will be imposed accordingly. 

With respect to the rule set forth in Article 1 of the draft code, that 
offenses against the peace and security of mankind, as defined in the code, 
are crimes for which the responsible individuals shall be punished, it may 
be observed that the objections raised against the rule in connection with 
the Nuremberg trials would be far more serious if the list of crimes were 
to be extended to ‘‘toleration by the authorities of the State of organized 
activities calculated to foment civil strife.’’ Probably the Attorney Gen- 
eral would be the responsible individual in such a case, but the members of 
Congress as a body might have to pay the penalty for participating in 
legislation such as is embodied in the Mutual Security Act of 1951. 

The action of the General Assembly of the United Nations has post- 
poned consideration of the problem for another year. But the high respect 
which all students of international law must have for the members of the 
International Law Commission leads one to wish that they might have been 
more careful to foresee the possible application, or perhaps misapplication, 
of the rules of the draft code in concrete cases. Until the system of col- 
lective security established by the Charter of the United Nations is more 
firmly established and gives greater promise of being made effective against 
the present challenges to it, it would be well not to formulate principles 
which could only be applicable under conditions which do not exist at 
present. 


C. G. Fenwick 
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OFFENSES AGAINST THE PEACE AND SECURITY OF MANKIND 


Partly in order to relieve the International Law Commission, which was 
being created to take over the task of codification where it had been igno- 
miniously dropped by the League of Nations, of some of the responsibility 
for success in that very difficult matter, the Members of the United Nations 
Organization in 1947 paradoxically assigned to the Commission the some- 
what more difficult function of legislation or the development of interna- 
tional law. This step was taken in part also to placate those who held a 
low opinion of the job of codification and who demanded creative and con- 
structive effort instead. Subsequently a number of tasks have been im- 
posed on the Commission related only very slightly to codification but eall- 
ing for very serious efforts in the other direction and hence involving tre- 
mendous problems of policy, or political issues, for which the Commission 
is not entirely suited. 

The Draft Code of Offenses against the Peace and Security of Mankind, 
embodied in the Third Report of the Commission,’ illustrates this situation 
very well. The Commission was instructed to prepare this draft on the 
basis of ‘‘the principles of international law recognized in the Charter of 
the Niirnberg Tribunal and in the judgment of the Tribunal.’’ The result 
is a document of very mixed elements and open to a good deal of discussion. 

Thus the Commission wisely makes an effort to get over, in the Introduc- 
tion, though not in the code, from the vague concept of ‘‘ Mankind’’ to the 
more precise concept of ‘‘international peace and security.’’ It also does 
not try to incorporate Niirnberg principles in their entirety in its report nor 
does it hesitate to modify those principles to an undefined extent in the 
interests of sound legislation. Finally it attacks the important problems 
of individual responsibility under international law and the integration of 
national courts with international jurisdiction, at least as a temporary 
measure, not to mention development of an international criminal judiciary. 
Throughout the report very wise and useful provisions are to be found 
relating to individual responsibility, definition of aggression (also dealt 
with separately in the report),? immunity and the defense of superior 
orders, and conspiracy or complicity. 

On the other hand at least two paragraphs of the draft raise serious 
doubts, while two others call for at least a certain amount of caution. 

Of the latter type is the famous dictum of the Niirnberg Tribunal, quoted 
in the report, apparently with approval, that ‘‘Crimes against interna- 
tional law are committed by men, not by abstract entities, and only by 
punishing individuals who commit such crimes can the provisions of inter- 
national law be enforced,’’ * which is surely an excessively broad statement, 


1U.N. General Assembly, 6th Sess., Official Records, Supp. No. 9 (A/1858), p. 10; 
this JourNaL, Supp., Vol. 45 (1951), p. 123. 
2Ch. III, p. 8; this Journat, loc. cit., p. 118. 
3 Report, p. 11; this JourNAL, loc. cit., p. 125. Italics added. 
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though probably unintentionally so. Likewise the conferment upon any 
tribunal exercising jurisdiction under the code of complete power to define 
the penalty to be imposed will, in spite of the very real excuse given in the 
comment (‘‘it is not deemed practicable to prescribe a definite penalty for 
each offense’’),* alarm many. 

It is the provisions regarding national armaments and propaganda, in 
Article 2, paragraphs (3) and (5),° which raise the most serious questions. 
In the former ‘‘the preparation by the authorities of a State for the em- 
ployment of armed force against another State (except for defense or under 
United Nations auspices) ’’ is classified as an offense against peace and se- 
curity, and so, in the latter, are ‘‘the undertaking or encouragement by the 
authorities of a State of activities caleulated to foment civil strife in another 
State (or toleration of organized activity of this kind).’’ The former 
would open the door to charges against any rearmament program if alleged 
to be based on hostile intent, and the latter would bar any efforts to pro- 
mote democratic or liberal reform in autocratic dictatorships. It is not 
believed that the former would have great effect, but such charges could 
certainly muddy the already clouded waters of international relations, 
waters clouded by just such charges today, very badly. Finally it is not 
believed that it is desirable to return to the anarchical doctrines of the 
nineteenth century and admit that the character of the political system of 
one country is of no concern to another, in contradiction to both the League 
Covenant and the United Nations Charter. 

Fortunately there will still be ample time for critical appraisal of the 
draft code before adoption. 

PITMAN B. Porrer 


LAW AND POWER 


In our contemporary disillusionment it is again becoming the fashion to 
minimize both the réle that law presently plays in the world power process 
and the role that, with more effective organization, it could be made to play 
in maintaining the values of a free, peaceful, and abundant world society. 
Two recent books offer perhaps the most vigorous, explicit, and articulate 
expression of this trend. One is Professor Hans J. Morgenthau’s In De- 
fense of the National Interest and the other is Mr. George F. Kennan’s 
American Diplomacy 1900-1950. Both of these books inveigh mightily 


4 Report, p. 14; this JourNAL, loc. cit., p. 132. 

5 Report, p. 12; this JoURNAL, loc. cit., pp. 127, 128. 

1 Hans J. Morgenthau, In Defense of the National Interest: A Critical Examination 
of American Foreign Policy (New York: Alfred A. Knopf, 1951, pp. xii, 242, $2.65) ; 
George F. Kennan, American Diplomacy 1900-1950 (Chicago: University of Chicago 
Press, 1951, pp. ix, 154, $2.75), reviewed below, p. 184. Our only present interest in 
these books is as exhibits of this trend. We do not purport to offer comprehensive re- 
view on other points. The books will be cited hereinafter as Morgenthau and Kennan. 
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against what is characterized as a ‘‘legalistic-moralistic’’ approach to for- 


eign policy and demand a more free-wheeling use of ‘‘old-fashioned’’ diplo- 
matic procedures in naked power calculations and practices.” It is be- 
lieved that this attitude profoundly misconceives both power and law and 
mistakes certain particular unfortunate attempts in policy formation and 
application for legal proceses in general. Such misconceptions, if influen- 
tial, could generate irrational policy decisions of irretrievable harm. 
Legalism is for Professor Morgenthau one of the four intellectual errors 
(‘‘deeply ingrained habits of thought, and preconceptions’’)* of American 
postwar foreign policy. Its companion errors are utopianism, sentimental- 
ism, and isolationism. Though he nowhere makes clear what he under- 
stands by law, the context suggests that his reference is largely to doctrine 
and to judicial settlement. His most sustained attack is upon ‘‘intoxica- 
tion with moral abstractions’’ which is alleged to constitute one of our 
‘‘oreat sources of weakness and failure,’’* and he insists that the ‘‘legal- 
istic approach, by its very nature, is concerned with isolated cases.’’® 
‘*The facts of life to be dealt with by the legal decisions are,’’ he amplifies, 
‘‘artificially separated from the facts that precede, accompany, and follow 
them and are thus transformed into a ‘case’ of which the law disposes ‘on 
its merits.’ Once a legal case has been decided or disposed of, the problem 
is solved, until a new legal case arises to be taken care of in similar fash- 
ion.’’® This legalistic approach is described as ‘‘but a logical develop- 
ment from the utopian, non-political conception,’’ as ‘‘following logically 
from the assumption that international politics is not a continuous struggle 
for power in which all great nations are of necessity involved.’’* Naive 
distinctions are made, Professor Morgenthau asserts, between peace-loving 
and aggressor nations, and hence between law-abiding and criminal ones, 
and ‘‘the peace-loving nations are necessarily those who defend the existing 
legal order against violent change and the aggressor nations are those who 
are oblivious of their legal obligations.’’* Thus it comes about that the 
‘“eonflict between the two groups, instead of being seen in terms of relative 


g 


power, is conceived in the absolute terms of peace, law, and order vs. ag- 
and the United Nations becomes a forum 
which ‘‘have done nothing at all to bring closer 
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gression, crime, and anarchy, 
for ‘‘legalistic exercises’’ 
to solution the great political issues outstanding between the contenders 
on the international scene.’’ ' 


For one who would put the sword of power to law, Professor Morgenthau 


) 


2 The quoted words are Mr. Kennan’s but Professor Morgenthau gives Mr. Kennan’s 
formulations his blessing in a highly favorable review in New Republic, Vol. 125 (Oct. 22, 


1951), at p. 17. 8 Morgenthau, p. 91. 
4Id., p. 4. 5 Id., p. 101. 
6 Ibid. 7 Ibid. 
8 Ibid. 9 Id., p. 102. 


10 Ibid. 
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is, however, remarkably unclear about what he means by power and, beyond 
a reiteration that ‘‘[f|oreign policy, like all politics, is in its essence a 
struggle for power, waged by sovereign nations for national advantage,’’ ** 
he nowhere offers a comprehensive and consistent description of the world 
power process. Though late in the book he insists that we ‘‘must recognize 
that in Asia we are engaged in a struggle of ideas; a struggle for the minds 
of men’’ and that we ‘‘must understand that this struggle operates by 
rules as precise and ineluctable as those which govern economic and military 
warfare,’’ ** his earlier repeated contrast of ‘‘moral principles’’ and ‘‘con- 
siderations of power’’'* and his sharp admonition ‘‘that in polities moral 
right and legal title are as nothing in the face of superior power’’ * sug- 
gest a conception of power that comes perilously close to simple physical 
force. Nowhere in his book does one get a glimpse of the great range of 
institutions other than the nation-state which people manipulate for pur- 
poses of power and other values or of the great range of values that people 
can use as bases of power for manipulating these institutions. His concep- 
tion of the scope of power practices is similarly limited: the alternatives of- 
fered are ‘‘traditional diplomatic methods’’ and war.’® The voting proced- 
ures of the United Nations have been ‘‘ineffectual and inconclusive’’ and 
have simply strengthened ‘‘the legalistic approach to foreign policy.’’ 1® 
The traditional diplomatic methods are said to consist of ‘‘negotiations, bar- 
gaining, mutual concessions, compromises, with a negotiated settlement as 
the goal.’’?7 The ‘‘pacifying function’’ of the negotiated settlement 
‘‘consists in the reconciliation of apparently incompatible interests.’’ ** 
The prerequisites to success are ‘‘strength and conflicting interests capable 
of reconciliation.’’'® Elsewhere in his book Professor Morgenthau at- 
tacks ‘‘pactomania’’ as an irrational faith in agreements that ‘‘do not 
register existing facts,’’ *° and observes that from ‘‘that iron law of inter- 
national politics, that legal obligations must yield to the national interest, 
no nation has ever been completely immune.’’ ** 

Despite his insistence upon ‘‘the national interest of the United States’’ 
as the ‘‘one standard of evaluation,’’ ** it is not surprising that Professor 
Morgenthau offers few criteria for identifying that interest under contem- 
porary world conditions. He does, however, make spirited defense of ‘‘the 
moral dignity of the national interest’’ and urges that ‘‘moralistie detrac- 
tors of the national interest are guilty of both intellectual error and moral 
perversion.’’** He finds ‘‘a profound and neglected truth hidden in Hobbes’ 


11 Id., p. 92. 12 Id., p. 209. 
13 Id., pp. 13, 111. 14 Id., p. 112. 
15 Id., p. 136. 16 7d., p. 101. 
17 Id., p. 132. 18 Jd., p. 149. 
19 Ibid. 20 Id., p. 147. 
21 Td., p. 144. 22 Td., p. 123. 


23 Id., p. 33. 
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extreme dictum that the state creates morality as well as law and that there 
is neither morality nor law outside the state.’’** Within the United 
States, ‘‘what justice means’”’ can ‘‘ within wide limits be objectively ascer- 
tained,’’ since ‘‘interests and convictions, experiences of life and institu- 
tionalized traditions have in large measure created a consensus concerning 
what justice means under the conditions of American society.’’** As 
between nations, ‘‘no such consensus exists’’ for ‘‘there exists no “interna- 
tional society so integrated as to able to define for them the concrete mean- 
ing of justice and equality, as national societies do for their individual 
members.’’*° Hence, the appeal by one nation to moral principle against 
another nation is but a perverted effort to project its own moral precon- 
ceptions under the guise of a universal morality! Later in the book 
practical reasons are also given for rejecting ‘‘sentimental’’ international 
standards of morality. Thus, the Truman Doctrine, insofar as it ‘‘ defines 
its objectives and methods in terms of a world-embracing moral principle 
. Vitiates its consideration of the national interest and compels a for- 
eign policy derived from it, as the results have shown, to be half-hearted 
and contradictory in operation and threatened with failure at every 
turn.’’*7 The doctrine has been the victim, ‘‘as all moral principles must 
be,’’ of ‘‘two congenital weaknesses: the inability to distinguish between 
what is desirable and what is possible, and the inability to distinguish be- 
tween what is desirable and what is essential.’’ *° 
Mr. Kennan’s broadside against law and morality is brief, but even 
more comprehensive. After reviewing our failings in foreign policy for 
fifty years, he summarizes: 


As you have no doubt surmised, I see the most serious fault of our 
past policy formulation to lie in something that I might call the legal- 
istic-moralistic approach to international problems. This approach 
runs like a red skein through our foreign policy of the last fifty years. 
It has in it something of the old emphasis on arbitration treaties, some- 
thing of the Hague Conferences and schemes for universal disarma- 
ment, something of the more ambitious American concepts of the role 
of international law, something of the League of Nations and the 
United Nations, something of the Kellogg Pact, something of the idea 
of a universal ‘‘ Article 51’’ pact, something of the belief in World Law 
and World Government. But it is none of these, entirely. Let me 
try to describe it. 

It is the relief that it should be possible to suppress the chaotic and 
dangerous aspirations of governments in the international field by the 
acceptance of some system of legal rules and restraints. This belief 
undoubtedly represents in part an attempt to transpose the Anglo- 
Saxon concept of individual law into the international field and to make 
it applicable to governments as it is applicable here at home to indi- 


viduals. . 
24 Td., p. 34. 25 Ibid. 
26 Ibid. 27 Id., p. 117. 


28 Ibid. 
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It is the essence of this belief that, instead of taking the awkward 
conflicts of national interest and dealing with them on their merits 
with a view to finding the solutions least unsettling to the stability of 
international life, it would be better to find some formal criteria of a 
juridical nature by which the permissible behavior of states could be 
defined.** 


Without attempting ‘‘to deal exhaustively with this thesis or to point 
out all the elements of unsoundness,’’ Mr. Kennan nevertheless emphasizes 
“*some of its more outstanding weaknesses”’ : *° 

First, 

the idea of the subordination of a large number of states to an inter- 
national juridical regime, limiting their possibilities for aggression 
and injury to other states, implies that these are all states like our own, 
reasonably content with their international borders and status, at 
least to the extent that they would be willing to refrain from pressing 
for change without international agreement.*! 


It is an unfounded ‘‘ American assumption that the things for which other 
peoples in this world are apt to contend are for the most part neither 
creditable nor important and might justly be expected to take second place 
behind the desirability of an orderly world, untroubled by international 
violence.’’ °* 

Second, the legalistic-moralistic approach ‘‘tends to confer upon the 
concept of nationality and national sovereignty an absolute value it did not 
have before.’’** Mr. Kennan argues: 

The very principle of ‘‘one government, one vote,’’ regardless of phys- 
ical or political differences between states, glorifies the concept of 
national sovereignty and makes it the exclusive form of participation 
in international life.** 
The appropriate ‘‘function of a system of international relationship’’ is 
not to inhibit change ‘‘by imposing a legal strait jacket upon it but rather 
to facilitate it: to ease its transitions, to temper the asperities to which it 
often leads, to isolate and moderate the conflicts to which it gives rise, and 
to see that these conflicts do not assume forms too unsettling for inter- 
national life in general.’’** This, however, is a task not for law which ‘‘is 
too abstract, too inflexible, too hard to adjust to the demands of the un- 
predictable and the unexpected,’’ but rather for ‘‘diplomacy in the most 
old-fashioned sense of the term.’’*® Elsewhere he suggests that ‘‘instead 
of making ourselves slaves of the concepts of international law and moral- 
ity,’’ we should ‘‘confine these concepts to the unobtrusive, almost femi- 
nine, function of the gentle civilizer of national self-interest in which they 


find their true value.’’ * 
29 Kennan, pp. 95, 96. 30 Id., p. 97. 
21 Ibid. 32 Id., p. 96. 
33 Id., p. 97. 34 [bid. 
35 Id., p. 98. 36 [bid. 
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Third, 


the American concept of world law ignores those means of international 
offense—those means of the projection of power and coercion over 
other peoples which by-pass institutional forms entirely or even 
exploit them against themselves: such things as ideological attack, in- 
timidation, penetration, and disguised seizure of the institutional para- 
phernalia of national sovereignty.*® 








This is because ‘‘the legalistic approach to international affairs ignores in 
g I g 

general the international significance of political problems and the deeper 
5 Lo) 
sources of international instability.’’ ** 

Finally, the legalistic approach assumes too much ‘‘concerning the possi- 

y; g pp I 
bility of sanctions against offenses and violations’’ and ‘‘forgets the limi- 
oD z 

tations on the effectiveness of military coalition.’’*° The more ‘‘a circle 
of military associates’’ widens, ‘‘the more difficult it becomes to retain 
political unity and general agreement on the purposes and effects of what 
is being done.’’ * 

Overriding all these ‘‘theoretical deficiencies’’ ‘‘inherent in the legalistic 
approach,’’ Mr. Kennan finds, however, a still greater deficiency.** That 
deficiency is: 


ce 


the inevitable association of legalistic ideas with moralistic ones: 
the carrying over into the affairs of states of the concepts of right and 
wrong, the assumption that state behavior is a fit subject for moral 
judgment.** 


Though rooted in ‘‘a desire to do away with war and violence,’’ the legalistic 
approach, ‘‘curiously but truly,’’ ‘‘makes violence more enduring, more 
terrible, and more destructive to political stability than did the older mo- 
tives of national interest.’’** Moral indignation against law-breaking 
must inevitably lead, it is urged, to insistence upon ‘‘reduction of the law- 
breaker to the point of complete submissiveness—namely, unconditional 
surrender,’’ and, hence, ‘‘upon total war and total victory.’’ *®° The maker 
of a moral judgment who would snap at a gnat must apparently perforce 
swallow an elephant. 

To expose fully the fallacies that permeate this now common argument, 
so vigorously presented by Professor Morgenthau and Mr. Kennan, would 
require comprehensive description of the world power process, with indica- 
tion of the all-pervasive roles that law and morality, when appropriately 
understood, play in that process. Even the barest outlines of such descrip- 
tion may serve, however, to spotlight major misconceptions. 

Realistic description of the world power process must begin with a much 
more comprehensive notion of power than that of simple naked force applied 
by nation-state to nation-state. In most useful abstraction, power is con- 


38 Id., p. 98. 39 Id., p. 99. 
40 Ibid. 41 Ibid. 
42 Td., p. 100. 43 Ibid. 


44 7d., p. 101. 45 Ibid. 
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trol, control by people over other people—a relationship between people 
in a decision-making process in which some are able to make decisions for 
themselves and others by threats of severe deprivations or promises of high 
indulgence.*® Meaningful exposition of a power process must, therefore, 
make reference at least to the participants and their perspectives, includ- 
ing the demands they make on each other, the interactions in which they 
influence each other, the bases of their power, the practices they engage in, 
and the effects that they get. 

Observing the world scene today we can see people making identifications 
and demanding values that transcend national boundaries because they have 
come to know that the conditions under which they can secure their values 
transcend such boundaries. The values they demand include not only 
power, but such other values as respect, enlightenment, wealth, well-being, 
skill, standards of right and wrong, congenial personal relationships, and 
security to pursue, preserve, and increase all values by peaceful proced- 
ures.*7 They seek these values in both unorganized and organized ways. 
The institutions they organize for power purposes include not only nation- 
states and lesser ‘‘national’’ governmental units of varying degrees of 
independence, alliance, and subordination, but also international govern- 
mental organizations, political parties, pressure groups, and private asso- 
eiations which, though primarily concerned with some other value, in fact 
seek direct effects upon the power process. Participants in the world 
power process include, therefore, not merely individuals and nation-states, 
but also all of these other groupings and organizations. Decisions which 
affect the world distribution of power and other values are made at all 
points in this complicated matrix of inter-related institutions, and not 
simply in ‘‘old-fashioned’’ diplomatic negotiations. Bases of power for 
participants at these many points include not only naked force, but also 
the formal authority of governmental position and doctrine and effective 
control over resources and wealth, enlightenment, respect, skill, well-being 
and safety, conceptions of right and wrong, and loyalties. The naked 
force at the disposal of a participant is in fact but the register of its con- 
trol over these other values. The practices by which participants with 


46 For more detailed development see Lasswell and Kaplan, Power and Society (1950), 
especially Ch. V. 

In his earlier Politics among the Nations (1948), Professor Morgenthau offers an 
appropriately broad conception of power: 

‘“When we speak of power, we mean man’s control over the minds and actions of other 
men. By political power we refer to the mutual relations of control among the holders 
of public authority and between the latter and the people at large.’’ (p. 13.) 

Some of the later refinements even in this book lessen, however, the utility of this broad 
conception. 

47 Brief summary and documentation appear in McDougal and Leighton, ‘‘The Rights 
of Man in the World Community: Constitutional Illusions Versus Rational Action,’’ 59 
Yale Law Journal 60 (1949). 
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such bases shape and distribute power and other values include not merely 
diplomacy and war, but a whole range of policy-forming and applying 
activities. Policies are formulated, prescribed, and reformulated and re- 
prescribed in agreements, conferences, resolutions, declarations, codifica- 
tions, and customary behavior of foreign office and other officials as well as 
by judicial and arbitral opinion.** Policies are applied in both interna- 
tional and national fora and in countless informal interactions. Most re- 
cently great constitutional charters, such as those of the United Nations 
and of some of the regional organizations, formulate broad policy objec- 
tives in terms of a morality common to most of mankind, commit their 
subscribers to reliance upon peaceful procedures alone for change, provide 
procedures for the continual review and reformulation of detailed policies, 
and attempt a better organization of sanctions to make certain that the 
policies so formulated are actually applied and enforced. Sanctions pres- 
ently available extend in authority and fact beyond mere ‘‘military coali- 
tion’’ to the systematic use, by both international and national officials, of 
all base values by all methods—diplomatic, economic, ideological, and mili- 
tary.*® The effects of this power process upon the distribution of values 
in the world can, finally, best be summarized in terms of ‘‘interdependence,”’ 
an interdependence of peoples from antipodes to antipodes for all values, 
an interdependence which makes any conception of ‘‘national interest,’’ 
apart from the interest of most of the peoples of the world, the sheerest of 
illusions.*° 

It is not a matter purely of verbal aesthetics what variables in this world 
power process are described as ‘‘law.’’ QOne’s use of a word of such crit- 
ical significance may affect understanding and, hence, control.®* Thus, the 


48 Schachter, ‘‘The Place of Law in the United Nations,’’ Annual Review of United 
Nations Affairs, 1950, p. 205, offers suggestion of the rich variety of practices by which 
policy is formed. 

49 For a concise summary, see Report of the Collective Measures Committee, United 
Nations General Assembly, 6th Sess., Supp. No. 13 (A/1891), 1951. 

50 Secretary General Trygve Lie’s Introduction to his Sixth Annual Report to the 
United Nations General Assembly makes eloquent statement of these interdependences. 
One relevant passage reads: 

‘*T believe it is important to recall that the founding of the United Nations was moti- 
vated by a far more fundamental and lasting concept concerning the world than a 
passing wartime alliance of great powers. This is that the peace and well-being of all 
nations and peoples have become in the present age so intimately interrelated that it is 
necessary for them, despite all their differences, to join in a world-wide organization 
looking toward security from war, freedom and independence for the peoples, and mu- 
tual economic and social progress.’’ (The New York Times, Oct. 12, 1951, at p. 12.) 

51 The argument in Williams, ‘‘ International Law and the Controversy Concerning the 
Word ‘Law’,’’ 22 British Yearbook of International Law 146 (1944), that one’s use of 
the word is largely a matter of taste requires qualification in some degree. When one’s 
use of ‘‘law’’ and other words to describe significant variables in the world power 
process is either so ambiguous or so idiosyncratic as to confuse both himself and others 
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critics of ‘‘law’’ who use the word to refer merely to authoritative rules 


or formal doctrine, policy erystallizations of the past, and who focus too 
sharply upon naked force as sanction may conceal from both themselves 
and others the true nature of the decision-making process. It is not sug- 
gested that past authoritative formulations of policy do not greatly in- 
fluence decision-makers. Such formulations play varying rdéles in the 
perspectives of different decision-makers and it is only rational for present 
decision-makers to seek guidance from the experience of their predecessors. 
Decision-making is also forward-looking, however, and decision-makers re- 
spond in fact not alone to prior prescriptions but to a great many environ- 
mental and predispositional variables, including doctrines which formulate 
the effects of alternative decisions upon the groups which they represent 
or with which they identify and which state objectives and policies for the 
future.°? The process of decision-making is indeed, as every lawyer knows, 
one of the continual redefinition of doctrine in its application to ever- 
changing facts and claims. <A conception of law which focuses upon doc- 
trine to the exclusion of the pattern of practices by which it is given 
meaning and made effective, is, therefore, not the most conducive to under- 
standing. It may be emphasized, further, that official decision-makers, 
the people who have formal authority and are expected to make important 
decisions, may or may not make the decisions in fact. Effective control 
over decisions may be located in governmental institutions, but it may also 
be located in political parties or pressure groups or private associations 
and the people exercising control may rely for their power not upon formal 
authority but upon wealth, enlightenment, respect or other values. De- 
scription which would concern itself with effects as well as with myth must 
take into account this structure of effective controls over apparent gov- 
ernors. Formal authority without effective control is illusion; effective 
control without formal authority may be naked force. A realistic con- 
ception of law must, accordingly, conjoin formal authority and effective 
control and include not only doctrine but also the pattern of practices of 
both formal and effective decision-makers. A democratic conception of 
law may also include, to add brief detail, a commitment to change by peace- 
ful procedures and to policies which prescribe a wide sharing of power and 
other values, provision of procedures for the continual review and reformu- 
lation of policies and representation in those procedures of all people who 
are affected, provision of procedures for the interpretation and application 
of policies, and the balancing of effective power necessary to make pro- 
cedures secure and to put policies into practice. Within the nation-state 





about the operation of such variables, a community interest in greater clarity may rea- 
sonably be asserted. How such words are used may indeed vitally affect the perspec- 
tives of decision-makers. 

52 Some development of the theme is offered in McDougal, ‘‘ The Réle of Law in World 
Polities,’’ 20 Mississippi Law Journal 253 (1949). 
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people do not rely alone upon the projection of doctrine to secure their 
values. They project doctrine in constitutional and other forms, but they 
also seek to balance power—within government, as between functions, 
legislative, executive, and judicial, and areally, from locality to state or 
province and region and nation; and between government and a host of 
non-governmental organizations, parties, pressure groups, and private 
associations of all kinds. Today many, if not most, observers would agree 
that no combination of traditional international doctrine and ‘‘old-fash- 
ioned’’ diplomatic procedures could be adequate to secure a comparable 
balance in the world arena. The United Nations, the specialized agencies, 
and the regional organizations offer the beginnings of new commitments 
and of new procedures designed to secure such a balance and to organize 
effective community coercion behind the doctrines of freedom, peace, and 
abundance. Our actual choice is not between traditional international 
doctrine and old-fashioned diplomacy but between these new commitments 
and procedures and world anarchy and violence. It would seem most ir- 
rational, by a simple misidentification of ‘‘law,’’ to reject the new because 
the old has failed. 

From this perspective, the detailed arguments of Professor Morgenthau 
and Mr. Kennan become irrelevant and unpersuasive. 

Law is neither a frozen cake of doctrine designed only to protect interests 
in statu quo, nor an artificial judicial proceeding, isolated from power 
processes, as Professor Morgenthau suggests; °* when understood with all 
its commitments and procedures, law offers, as we have seen, a continuous 
formulation and reformulation of policies and constitutes an integral part 
of the world power process. Similarly, the moral goals of people—demands 
for values justified by standards of right and wrong—are not mere ‘‘ab- 
stractions’’ without antecedents or consequences. Such goals are rather 
the most constructive dynamisms of conscience and character and, when 
shared with others, are not ‘‘sources of weakness and failure,’’ but rather 
the most dependable bases of power and successful co-operation. The 
moral perspectives of people, no less than naked force, are commonly re- 


53 Reference to Professor Morgenthau’s Politics Among the Nations (1948) confirms 
the impression that his notion of law is so limited. Two illustrations from different 
parts are: 

‘*Law in general and, especially, international law is primarily a static social force. 
It defines a certain distribution of power and offers standards and processes to ascertain 
and maintain it in concrete situations.’’ (p. 64.) 

‘*International law is a primitive type of law resembling the kind of law which pre- 
vails in certain preliterate societies, such as the Australian aborigines and the Yurok of 
Northern California.’’ (p. 211.) 

Suggestions that law and morality are something apart from, and superimposed upon, 
power processes may also be found in Politics Among the Nations; see Ch. VIII. It 
may be recalled that Malinowski, in Crime and Custom in Savage Society (1926), ques- 
tioned the notion of frozen formalism even for primitive society. 
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garded as among the effective sanctions of law.°* The whole United Nations 
project and a host of other contemporary activities and commitments bear 
compelling evidence of moral perspectives that today transcend the bound- 
aries of nation-states. To reject these growing common demands and 
identifications of the peoples of the world for a ‘‘profound and neglected 
truth’’ from Hobbes that ‘‘the state creates morality as well as law’’ and, 
hence, to conclude that it is moral perversion for a nation-state to clarify 
its interests in terms of a wider morality, is as fantastic as it is potentially 
tragic. Certainly it neither accurately reflects the aspirations of the free 
peoples of the world nor effectively promotes the clear interest of the 
United States in a more efficient organization of these peoples to suggest 
that the issue between the free world and the totalitarian is simply one of 
‘‘relative power’’ and that distinctions between aggressor and non-aggressor 
nations are mere moral illusions serving to protect vested interests. The 
much belabored ‘‘sentimental’’ Truman Doctrine, though it may have 
miscaleulated what was possible, did not miscalculate either our common 
interests with the other free peoples of the world or the conditions of inter- 
dependence under which such interests must be sought—or the wisdom in 
clarifying such interests and conditions in a way that enhances both our 
own power and that of the whole free world. 

The specific strictures of Mr. Kennan are equally off point. His first 
itemized weakness of a ‘‘legalistic-moralistic’’ approach, that some states 
are not content with their present status and that other peoples have de- 
mands they put above peace, merely emphasizes a need for the legalization 
and moralization of peaceful change, with more effective legislative pro- 
cedures and bigger and better economic development programs. His 


second alleged weakness, that such an approach by emphasis upon ‘‘one 
government, one vote’’ confers upon national sovereignty a new ‘‘absolute 


value’’ and tends to inhibit change, mistakes a single, present voting prac- 
tice in international organizations for the whole of legal procedures, and 
underestimates the capacity of such procedures to effect peaceful change. 


54In an address delivered at the second annual meeting of the American Socicty of 
International Law on ‘‘The Sanction of International Law,’’ Elihu Root wisely insisted 
that ‘‘The force of law is in the public opinion which prescribes it.’’ This JouRNAL, 
Vol. 2 (1908), pp. 451-453. In elaboration relevant here, he added: 

‘Beyond all this there is a conscicusness that in the most important affairs of nations, 
in their political status, the success of their undertakings and their processes of develop- 
ment, there is an indefinite and almost mysterious influence exercised by the general 
opinion of the world regarding the nation’s character and conduct. The greatest and 
strongest governments recognize this influence and act with reference to it.... 

‘«. , . It is difficult to say just why such opinion is of importance, because it is always 
difficult to analyze the action of moral forces; but it remains true and is universally 
recognized that the nation which has with it the moral force of the world’s approval is 
strong, and the nation which rests under the world’s condemnation is weak, however 
great its material power.’’ (Jbid., pp. 455, 456.) 

Cf. Wright, ‘‘International Law and Power Polities,’’ 2 Measure 123 (1951). 
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His third charge, that ‘‘the American concept of world law’’ ignores im- 
portant contemporary modes of political attack, is true only in part and, 
insofar as it is true, could be corrected. His fourth point, that the ‘‘legal- 
istic approach’’ overemphasizes the possibility of sanctions and the poten- 
tialities of ‘‘military coalition,’’ states a limitation even more applicable to 
‘*old-fashioned’’ diplomacy and, as Korea has demonstrated, underestimates 
the promise of improved United Nations procedures. His major emphasis, 
that the ‘‘greater deficiency’’ is ‘‘the carrying over into the affairs of 
states of the concepts of right and wrong, the assumption that state be- 
havior is a fit subject for moral judgment,’’ approaches, and, but for other 
sad examples, would achieve, the incredible. How ‘‘states’’ alone of man’s 
institutions can be immunized from rational evaluation in terms of the 
purposes they serve, or how a consequential morality can be made to stop 
short of appraising group behavior, is nowhere explained. With both law 
and morality eliminated, one can only wonder by what criteria Mr. Kennan 
proposes to settle disputes between states ‘‘on their merits.’’ 

It is urgently to be hoped that attacks upon law and morality which so 
profoundly misconceive law, morality and power, and their interrelations, 
will not cause many of us to mistake the real choice that confronts us. 
People whose moral perspectives preclude the deliberate resort to violence, 
except for self-defense or organized community sanction, have in the con- 
temporary world only the alternative of some form of law. The choice we 
must make is not between law and no law, or between law and power, but 
between ineffective and effective law. It is a choice between the doctrines 
and techniques of power-balancing designed for the problems and condi- 
tions of bygone days, and contemporary commitments and techniques of 
power-balancing through appropriate international organization that offer 
hope of progressive and accelerating movement toward a unified world 
community—a choice in sum between, on the one hand, illusory doctrines, 
‘‘old-fashioned’’ diplomacy, and spasmodic resorts to unauthorized vio- 
lence, and, on the other hand, clear moral and legal commitments to free- 
dom, peace, and abundance which are sustained by organized community 
coercion and which invoke, at both national and international levels, all 
the contemporary instruments of power, ideological and economic as well 
as diplomatic and military. It is commonplace wisdom today that progress 
toward a world governed by effective law depends in the long run upon a 
consensus of peoples. The rational way to promote such a world is ac- 
cordingly, we suggest, not to deny, but rather to affirm and support, existing 
moral perspectives and legal procedures that work toward such consensus. 
From a world that had not suffered the many contemporary revolutions, 
Grotius offers appropriate reminder: 


. . . law is not founded on expediency alone, there is no state so power- 
ful that it may not some time need the help of others outside itself, 
either for purposes of trade, or even to ward off the forces of many 
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foreign nations united against it. In consequence we see that even the 
most powerful peoples and sovereigns seek alliances, which are quite de- 
void of significance according to the point of view of those who confine 
law within the boundaries of states. Most true is the saying, that all 


things are uncertain the moment men depart from law.°® 
Myres 8. McDouean 


ENDING THE WAR WITH GERMANY 


Most of our Allies in the second World War, with the exception of the 
Soviet Union, have already some time ago declared by municipal law that 
the war with Germany has come to an end. This example has now been 
followed also by this country. H. J. Res. 289, passed long ago by the House 
of Representatives and passed by the Senate on October 18, 1951, was 
signed by the President the next day. Under this Joint Resolution the 
war with Germany came to an end on October 19, 1951, at 5:45 p.m. This 
action of the Congress was taken in pursuance of a communication * which 
the President of the United States had sent on July 9, 1951, to the Vice 
President and the Speaker of the House. The Draft Resolution, annexed to 


this communication, proposed : 


to terminate the state of war between the United States and the 
Government of Germany. Resolved by the Senate and the House of 
Representatives in Congress assembled, that the state of war declared 
to exist between the United States and the Government of Germany by 
the Joint Resolution of Congress, approved December 11, 1941, shall 
be terminated and such termination shall take effect on such date as 
the President shall by proclamation designate. 


As everything in the unique case of occupied Germany since 1945, this 
resolution again poses interesting problems in international law, especially : 
What is the significance in international law of the phrase ‘‘ending the 
war,’’ and what is meant by ‘‘Germany ?’’ 

War can come to an end, under the norms of international law,” by peace 
treaty, through the mere end of hostilities and by what is known on the 
Continent as ‘‘debellatio’’ and in Anglo-American law as ‘‘conquest and 


subjugation’’ of the enemy state. 
Se ry 


55 De Jure Belli ac Pacis, Prolegomena, in Vol. II, Classics of International Law 
(Seott ed. 1925), p. 17. 

1 Text in The New York Times, July 10, 1951, p. 12. For text of Joint Resolution 
and President’s Proclamation, see Supplement to this JOURNAL, pp. 12-13. 

2See Josef L. Kunz, Kriegsrecht und Neutralitdtsrecht (Vienna, 1935), pp. 58-61; 
Oppenheim-Lauterpacht, International Law, A Treatise, Vol. II (6th ed., London, 1940), 
pp. 464-480; P. Guggenheim, Lehrbuch des Volkerrechts (Basle, 1950), Vol. II, pp. 
819-821; C. Philippson, Termination of War and Treaties of Peace (London, 1916) ; 
J. Haas, Die Kriegsbeendigung nach modernem Volkerrecht (Greifswald, 1918); R. 
Hoppe, Die Kriegsbeendigung nach Volkerrecht und deutschem Reichsrecht (Greifswald, 
1918); Strupp, in Wérterbuch des Volkerrechts, Vol. I, pp. 713-718. 
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The most normal way of ending a war is by peace treaty, i.e., by the 
coming into force of the peace treaty. Thus, the first World War came to 
an end by the Paris Peace Treaties, although separate peace treaties, coming 
into force at different times, were concluded with each enemy. Thus also, 
after the second World War, the Paris Peace Treaties of 1947 with Italy, 
Hungary, Rumania, Bulgaria and Finland. So, too, the San Francisco 
Peace Treaty of 1951 with Japan, although this peace treaty was, in an un- 
usual way, prepared diplomatically and not by a peace conference. 

The ending of war without a peace treaty, by mere cessation of hostilities, 
is rare in the practice of states and creates many doubts. But this form 
of ending the war presupposes the cessation of hostilities by both belligerent 
parties * and that the enemy state continues to be a sovereign state in inter- 
national law. 

Conquest and subjugation bring the war to an end; * no peace treaty can 
be concluded in such ease, as there is no contracting party left. 

On the other hand, it is, to say the least, doubtful whether war, as Charles 
Cheney Hyde states, can be brought to an end in international law by uni- 
lateral municipal act. For war can be started by one party, but its ending 
presupposes the consent of both parties, if the enemy state survives as a 
sovereign state. The coming into force of the peace treaty ends the war 
only with regard to parties who have ratified it. Has the war come to an 
end, if the ratified peace treaty is later abrogated? ‘ 

What is now the legal situation as to the end of war with Germany? 


3 Thus the unilateral declaration of the Soviets at Brest-Litovsk on February 10, 1918, 
that Russia ended the war, had no legal effect. Germany answered with the denuncia- 
tion of the armistice and the resumption of hostilities. 

4 Thus ended the Boer War and the Ethiopian War. 

5 China declared by decree of Sept. 15, 1919, that peace with Germany was re-estab- 
lished; she did not ratify the Versailles Treaty, but a corresponding Chinese-German 
agreement was signed on May 20, 1921. 

6 The United States did not ratify the Paris Peace Treaties, concluded after the first 
World War; the war came to an end by separate peace treaties, e.g., as far as Germany 
was concerned, by the Treaty of Berlin of Aug. 25, 1921. See Hanley O. Hudson in 39 
Harvard Law Review (1920), p. 1020; John M. Mathews in 19 Michigan Law Review 
(1921), p. 819. The Treaty of Sévres with Turkey of Aug. 10, 1920, was never ratified; 
the war came to an end only with the coming into force of the Treaty of Lausanne of 
July 24, 1923 (in force on Aug. 6, 1924). The present war with Japan will come to an 
end only with regard to those states which have signed and will ratify the San Francisco 
Peace Treaty of 1951, but not with regard to those states which did not even sign it, as 
the Soviet Union, Poland and Czechoslovakia, or who did not accept the invitation to the 
San Francisco Conference, as India and Burma, or who were not even invited to this 
conference, as China. 

7The German-Russian Peace Treaty of Brest-Litovsk was signed on March 3, 1918, 
and came into force on March 29, 1918. Russia denounced it by decree of Nov. 3, 1918, 
and Germany accepted its abrogation under the Versailles Treaty. Did the war between 
Russia and Germany come to an end only with the coming into force of the Rapallo 
Treaty? See Nolde in Revue de Droit International, Vol. IV (1923), pp. 395-408. 
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That a long time has elapsed since the factual end of hostilities does not 
prevent the continuance of war in international law. It is well settled that 
an armistice as such does not bring the war to an end in law; examples of re- 
cent practice of states prove that a long time may pass between an armistice 
and the end of war.® 

That the war with Germany ® in the second World War has not come to 
an end by a treaty of peace is obvious. No such peace treaty has been 
signed and ratified. The political situation even makes such a peace treaty 
highly unlikely, because, as the Presidential communication of 1951 states, 
the Soviet Union has prevented and blocked the making of such a peace 
treaty. It is also hardly possible to follow in the German case the example 
of the Japanese Peace Treaty, as Germany, unlike Japan, is split into 
two parts. 

But apart from all political, historical and factual considerations, there 
arises the legal problem of whether such a peace treaty is even possible in 
law. For a peace treaty, as well as the ending of war by mere cessation of 
hostilities, presupposes the continued existence of the enemy state as a 
sovereign state in international law. If the German state of 1937 no longer 
exists, then ending the war by these methods is legally not possible; on the 
other hand, no ‘‘ending the war’’ is legally necessary, as the war automati- 
eally came to an end by conquest and subjugation. The whole problem 
depends, therefore, on the problem of the legal status of occupied Germany 
since 1945, a problem which leads to a legal dilemma.’° 

It is true that the Potsdam Declaration of 1945 speaks of the ‘‘Germany 
of 1937’’ as a continuing entity. Many Allied and even neutral states have 


8 Thus, the German armistice in the first World War was concluded on Nov. 11, 1918; 
but the war only came to an end by the coming into force of the Versailles Treaty on 
Jan. 10, 1920, with regard to those states which had ratified it. See the span in the 
ease of Turkey after the first World War (1918-1924). Considerable time elapsed be- 
tween the armistices with the German Allies in the second World War and the coming 
into force of the Paris Peace Treaties of 1947. There has been an armistice between 
Palestine and the Arab States for years, but the war has not yet come to an end. At 
the present time we are negotiating in Korea merely a truce, not a peace treaty. 

8 The Presidential communication of 1951 speaks of ending the state of war ‘‘ between 
the United States and the Government of Germany.’’ But war exists in international 
law only between states. Governments are not persons in international law, but only 
organs of their states. 

10 For a full investigation see Josef L. Kunz, ‘‘The Status of Occupied Germany 
under International Law: a Legal Dilemma,’’ The Western Political Quarterly, Vol. III, 
No. 4 (December, 1950), pp. 538-565, where also the complete bibliography is given. 
Later literature: Ch. Bourthoumieux, ‘‘La politique et le régime interalliés d’occupa- 
tion de l’Allemagne,’’ in Revue Générale de Droit International Public, Vol. 54, No. 4 
(1950), pp. 675-696; Rudolf L. Bindschedler, ‘‘ Die Vélkerrechtliche Stellung Deutsch- 
lands,’’ in Schweizerisches Jahrbuch fiir Internationales Recht, Vol. VI, 1949 (1950), 
pp. 37-66; the articles by Van Nispen tot Sevenaer and A. G. Tsoutsos in Revue de 
Droit International, de Sciences Diplomatiques et Politiques, Vol. 29, No. 1 (1951), pp. 
45-51, 64-86. 
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in their official declarations and through their courts taken the position 
that the sovereign state of Germany continues to exist and that, therefore, 
the war has not yet come to an end in law.™' Thus, the President of the 
United States of America proclaimed on December 31, 1946,'? ‘‘the cessa- 
tion of hostilities of World War II, effective twelve o’clock noon, December 
31, 1946,’’ but declared at the same time that ‘‘a state of war still exists.’’ 
Also in his communication to Congress of July, 1951, the President, quoting 
the ‘‘successes in building up a freely elected German Government and re- 
turning to the German people an increasing degree of control over their 
affairs,’’ nevertheless strongly insists that ‘‘as a legal matter, we are still 
in a state of war with Germany.’’ That is why the President asks the 
Congress to terminate the state of war with Germany, ‘‘thus lifting Ger- 
many from its present enemy status.’’ The action was taken in fulfillment 
of the agreement of the three Western Powers of September 19, 1950, by 
which they agreed ‘‘to take the necessary steps in their domestic legislation 
to terminate the state of war with Germany.’’ Yet it seems difficult to ac- 
cept as a matter of law that the sovereign state of Germany of 1937 has 
continued to exist and that, therefore, the war continues in law.'® 

It is a fact that the sovereign Germany of 1937 does not exist. There 
are only two fragments. Eastern Germany is a Soviet satellite; * ‘‘Ger- 
many’”’ in the sense of 1937 could only be brought about by re-unification. 
And such re-unification presupposes much more than the re-unification of 
the Eastern and Western fragments; it would also mean the unification of 
Germany east of the Oder-Neisse line, now under Soviet and Polish admini- 
stration, not recognized as definitive by the United States, and of the Saar, 
now dominated by France, a status recognized by the United States only 
‘‘until a peace treaty has been made.’’ The Western fragment (‘‘ Bundes- 
republik Deutschland’’) is not the Germany of 1937. The Presidential 
communication of 1951 states that this Western fragment contains ‘‘ap- 
proximatively two-thirds of pre-war Germany and three-fourths of the Ger- 
man people.’’ But this statement overlooks that one-fourth of pre-war 
Germany is under Soviet and Polish administration and that many millions 
of Germans have been driven out of Eastern Germany by the ‘‘orderly 


11 See, for a full discussion, Rolf Stédter, Deutschlands Rechtslage (Hamburg, 1948). 

12 Department of State Bulletin, Vol. 16, p. 71. 

18 Manley O. Hudson writes: ‘‘ For some purposes it may be said that the state of war 
with Germany continued; yet, in view of the political developments, this view smacks of 
such unreality that no dogmatic statement can be made as to some of the possible con- 
sequences.’’ Cases and other Materials on International Law (St. Paul, Minn.: West 
Publishing Co., 3rd ed., 1951), note on p. 618. 

14 The Presidential communication of 1951 states that the ‘‘Soviet effort has been to 
cut the eastern third of Germany away . . . and to develop it as a province of the new 
Soviet empire.’’ The new construction by Bindschedler (loc. cit., at p. 43) that Germany 
exists and has, at this time, ‘‘two Constitutions and two governments, each with a terri- 
torially limited sphere of competence,’’ seems to this writer to be unacceptable in law. 
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transfer’’ agreed upon at Potsdam. But even if we consider West Ger- 
many a new state, it is hardly up to now a sovereign state in international 
law. The Declaration of the three Western Powers of September 19, 1950,%* 
strongly emphasizes that the declaration to terminate the state of war 
with Germany ‘‘will not affect the rights and status of the three Powers in 
Germany, which rest upon other bases,’’ namely, upon conquest. Equally, 
the Presidential communication of 1951 insists that ‘‘the termination of the 
state of war with Germany will not affect the status of the occupation. 
The rights of the occupying powers do not rest upon the state of war, as 
such, but . . . result from the conquest of Germany.’’ 

It is therefore clear that if a state of war continues with Germany under 
international law, the Congressional Resolution is not able to end it; the 
war, if it continues, will not be ended between Western Germany and the 
Soviet Union and her satellites, nor between us and Eastern Germany. A 
Congressional Resolution ‘‘to terminate the war with Germany’’ will not 
apply to ‘‘Germany,’’ but only to the Western fragment under our control, 
as the Presidential communication of 1951 makes perfectly clear. 

Now, what is the significance of the phrase ‘‘ending the war’’ under 
international law? It seems to this writer fundamental to distinguish be- 
tween ‘‘ending the war’’ under international law and under some municipal 
law. Allied political declarations or court decisions since 1945 that the 
state of war continues with Germany are not necessarily a proof that this 
war continues under international law; their significance may be entirely 
restricted to the purposes of a concrete municipal law in toto or even to a 
particular legal situation or case in municipal law. The ‘‘end of war’’ 
may have different legal meanings. It is not necessary to suppose with 
Kelsen that such declarations have only political, and no legal, meaning or 
that such declarations are necessarily in contradiction with international 
law. They may have an excellent legal meaning in municipal law, without 
constituting evidence of the end of war under international law. First, 
Anglo-American courts often consider that the question of the continuance 
of war is a political question, in which the courts will follow the advice of 
the executive branch.’® Or the courts have to construe merely the ‘‘end of 
war’’ for purposes of municipal public law, such as whether the President’s 
war powers have come to an end * or whether a German national can be 
kept in Great Britain as an interned alien enemy after Germany’s uncon- 
ditional surrender.’* Or the courts may have to construe the phrase ‘‘end 
of war’’ merely for purposes of municipal private law and may come to 
a solution even opposed to the attitude of the executive branch. Thus, in 


15 Department of State Bulletin, Vol. 23, No. 587 (Oct. 2, 1950), p. 530. 

16 See U. S. ex rel. Hack v. Clark, 159 F. (2nd) 552; Waller v. U. S., 78 F. Supp. 816. 

17 Ludecke v. Watkins (1948), 335 U. S. 160; this JourNAL, Vol. 42 (1948), p. 937. 

18 See the much-quoted English case, Rex v. Bottrill, which has been strongly overrated 
as being a proof for the continuance of war under international law. 
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Arroyo v. Puerto Rico Transportation Authority ® the court held that the 
end of a period set by the Public Service Commission of Puerto Rico for 
operation of buses ‘‘until one year after the termination of the war in 
Europe’’ had come one year after the German unconditional surrender. 
In Stinson v. New York Life Ins. Co.*° the court held that, for purposes of 
the interpretation of an insurance policy, the war had come to an end at 
the critical time in this case, October, 1945.2" This, of course, does not mean 
that the war ‘‘has come to an end’’ generally or under international law. 
In the last-named case the court stated, theoretically correctly, that the 
meaning of the phrase ‘‘engaged in war’’ could vary aceording to the pur- 
pose for which it was employed, and drew a distinction between its use in a 
private contract and in a matter of public law. Such distinction must also 
be drawn between its meaning under municipal and under international 
law.?? 

That a Congressional resolution on ending the war with Germany would 
rather be of legal significance under American municipal law, seems to 
follow not only from the remark in the agreement of the three Western 
Powers of September 19, 1950, that the termination of war is faced with 
many ‘‘legal and practical difficulties,’’ obviously in municipal law, but also 
from the Presidential communication of 1951. For the President empha- 
sizes that ending the war with Germany ‘‘will have many tangible benefits”’ 
for Germans, obviously under American municipal law. They will no 
longer be classified as ‘‘enemy aliens,’’ they will no longer be subject to 
certain disabilities, particularly with respect to suits in United States 
courts. 

A Congressional resolution on ‘‘ending the war with Germany’’—to 
sum up—will apply only to Western Germany and its legal significance 
will rather lie in the realm of American municipal law than in that of 
international law. 

Joser L. Kunz 


RESERVATIONS TO MULTILATERAL CONVENTIONS: 
THE REPORT OF THE INTERNATIONAL LAW COMMISSION 


On November 16, 1950, in accordance with a recommendation of the Sixth 
Committee, the General Assembly of the United Nations requested the In- 
ternational Court of Justice to give an advisory opinion on the effect of 


19 (1947), 164 F. (2nd) 748. 20 (1948), 167 F. (2nd) 233. 

21 Thus, a British court interpreted the phrase ‘‘in the event of an armistice between 
Great Britain and Germany’’ in a will, that the German unconditional surrender consti- 
tuted an ‘‘armistice,’’ for the purpose of interpreting this will, although not generally 
and not under international law. Re Orchard (1948), 1 All Eng. L. R. 203; this Jour- 
NAL, Vol. 42 (1948), p. 950. 

22 See Hudson’s article of 1920, loc. cit.; also Stédter, op. cit., pp. 119-120; Bind- 


schedler, loc. cit., pp. 44-47. 
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reservations to the specific multilateral treaty known as the Genocide Con- 
vention, and at the same time it invited the International Law Commission 
to study the general question of reservations to multilateral conventions 
‘‘both from the point of view of codification and from that of the pro- 
gressive development of international law.’’ 

Even in the more limited form in which it was referred to the Interna- 
tional Court of Justice, the question was as much political as juridical; for 
it involved not the interpretation of a treaty but the effect of the qualified 
acceptance of it by particular states, in respect to which there was no inter- 
national practice so well established that it might be taken as customary 
law. The Secretariat of the United Nations, confronted with reservations 
to the Genocide Convention, had called attention to the lack of unanimity 
both as to the procedure to be followed by a depositary in obtaining the 
necessary consent to a proposed reservation of other parties to a convention 
and as to the legal effect of an objection made by one of the parties; and 
the recommendation of the Sixth Committee was made in response to the 
Secretary General’s report. The justification for referring the question not 
only to the International Law Commission but to the International Court 
of Justice lay in the fact that the solution of the question called for drawing 
inferences from general principles of law, for which the distinguished 
members of the Court were as well fitted as the members of the Interna- 
tional Law Commission. After some debate in the Sixth Committee it was 
decided to restrict the advisory opinion to be requested of the International 
Court to the single Genocide Convention involving, in the opinion of the 
Sixth Committee, only an application of existing law, whereas the larger 
problem could be left to the International Law Commission. 

The opinion of the Court, rendered on May 28, 1951,' lost much if not all 
of its authority by the fact that it was reached by seven votes to five. The 
majority advised that a state which has made a reservation to which other 
parties to the convention make objection can nevertheless be regarded as 
being a party to the convention ‘‘if the reservation is compatible with the 
object and purpose of the Convention.’’ It should be noted that in reach- 
ing their conclusion the majority laid great stress upon the special charac- 
ter of the Genocide Convention and the fact that it did not represent the 
result of bargaining for rational interests but of a desire to promote a 
common interest of the whole international community. Under such cir- 
cumstances it was not to be believed that it was the intention of the Gen- 
eral Assembly in adopting the convention to exclude a state from being 
party to it simply because of a minor reservation not incompatible with 
its object and purpose. 

The minority of the Court held rigidly to the rule that a state making a 
reservation could not be regarded as a party to a convention without the 


11.C.J. Reports, 1951, p. 15; this JouRNAL, Vol. 45 (1951), p. 579. 
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consent of all of the states which had already ratified, and that the Genocide 
Convention, considering the circumstances under which it was adopted, did 
not form an exception to the rule. The rule suggested by the majority of 
the Court was considered to be without legal basis in international law, 
and to have the practical effect of dividing the provisions of the convention 
into two groups, those forming part of the object and purpose of the con- 
vention and those not doing so, leaving it to each state formulating a reser- 
vation to decide whether it fell within the ‘‘compatible’’ class and leaving 
it to the states already parties to the convention to use a similar judgment 
as to its compatibility and to accept it or not accordingly, with resulting 
confusion and lack of finality and certainty. 

The report of the International Law Commission, under date of August 
23, 1951,? points out the broader problem presented to it of studying reser- 
vations to multilateral conventions in general, and that while the Court 
was restricted to a consideration of the question in connection with the 
Genocide Convention, the Commission felt free to suggest the practice which 
it considered the most convenient for states to adopt for the future. The 
Commission first noted the fact that the Secretary General of the United 
Nations was following substantially the practice of the League of Nations, 
permitting a state to make a reservation only with the consent of all states 
which have ratified or acceded to the convention up to that time. It then 
found that the practice of the Organization of American States,* while 
perhaps appropriate in the case of states having common historical tradi- 
tions and close cultural bonds, was not suitable to multilateral conventions 
in general, and that the criterion of the compatibility of a reservation with 
the object and purpose of the convention, as applied by the International 
Court of Justice, was also unsuitable as a general rule. 

After a careful analysis of the problem, the Commission arrived at a 
recommendation which follows closely the existing practice of the United 
Nations Secretariat and incidentally takes sides with the minority of the 
International Court of Justice. The Commission points out the complexity 
of the task which the Seertary General of the United Nations would be re- 
quired to discharge if states making reservations could become parties to 
multilateral conventions despite the objections of some of the parties to 
their reservations. While it was desirable that a multilateral treaty should 
have the widest possible acceptance it was also desirable to maintain uni- 
formity in the obligations of all the parties to a multilateral convention, 
and, the Commission added, ‘‘it may often be more important to maintain 
the integrity of a convention than to aim, at any price, at the widest possible 
acceptance of it.’”” The Commission noted, however, that multilateral con- 
ventions are so diversified in character that no single rule uniformly applied 


2U. N. General Assembly, 6th Sess., Official Records, Supp. No. 9 (A/1858); this 
JOURNAL, Supp., Vol. 45 (1951), p. 103. 
3 Described in this JOURNAL, Vol. 45 (1951), p. 145. 
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could be wholly satisfactory. Hence it was recommending a rule which 
seemed to it to be ‘‘the least unsatisfactory’’ and to be suitable for applica- 
tion in the majority of cases. 

The report of the International Law Commission goes beyond the existing 
practice of the Secretariat of the United Nations in requiring that the pro- 
posed reservation be accepted not only by the states which have ratified or 
acceded to the convention up to the date of its entry into force, but by 
the signatory states which have not yet ratified, either before the convention 
enters into force or after. The Commission was of the opinion that signa- 
tory states have an equal interest with those which have already ratified in 
passing upon changes in the text of the agreement except in cases where 
an undue delay in ratifying would indicate abandonment of interest. 
Hence, while giving to signatory states the right to reject a proposed reser- 
vation, the Commission recommends that there be a time-limit beyond which 
their objection would not be valid. The suggestion to include signatory 
states among those concerned in maintaining intact the provisions of the 
convention seems to be entirely justifiable and deserves the fullest considera- 
tion of the General Assembly. 

While the Secretariat of the United Nations will doubtless continue to 
follow the present practice modified, it is to be hoped, by the suggestion of 
the International Law Commission, there is no doubt that the whole system 
needs further study. Where is the line to be drawn between conventions 
the text of which should be maintained intact if they are to accomplish 
their purpose, and other conventions to which reservations could be ad- 
mitted in order to secure the widest acceptance possible without at the same 
time defeating their purpose in any serious degree? The solution offered 
by the majority of the International Court of Justice in the case of the 
Genocide Convention, namely, that the state which has made a reservation 
to which other parties have objected can be regarded as a party to the con- 
vention if the reservation is compatible with the object and purpose of the 
convention, would commend itself strongly, if only there were some au- 
thoritative body to determine that question promptly. It would clearly not 
be practicable to leave the decision to the International Court of Justice. 
Possibly the General Assembly of the United Nations might entrust the 
decision to its Legal Committee upon which all the Members of the United 
Nations are represented. If the decision were favorable to the reservation, 
then the reserving state would be counted as a party to the treaty upon de- 
posit of its reservation. At the same time it could be agreed that the 
treaty would be in force between the reserving state and other parties to 
the treaty, except that the reservation would not affect the relations of those 
states which, within a fixed time, might indicate their unwillingness to ac- 
cept the reservation. In such case the treaty would continue in effect with 
respect to those of its provisions not affected by the reservation; and as a 
practical matter no difficulties of interpretation in regard to their obliga- 
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tions would be likely to arise between any two parties in view of the de- 
cision of the Legal Committee that the reservation was compatible with the 
object and purpose of the treaty even if the particular state was not of the 
same opinion. 

C. G. FENWICK 


THE INTERNATIONAL LAW COMMISSION AND THE CONTINENTAL SHELF ’ 


At its third session, held in Geneva during the summer of 1951, the In- 
ternational Law Commission adopted a series of draft articles on the con- 
tinental shelf and related subjects.. The Commission decided that the 
drafts should be given publicity in accordance with the terms of its Statute 
and that in particular they should be communicated to governments for 
comment. While the articles of course have no binding force, they are of 
interest as being the first attempt by an official international body of ju- 
rists to formulate systematic principles in this field of growing importance. 
The drafts reflect, indeed, a substantial measure of agreement among the 
members of the Commission, with the exception of M. Scelle of France. 
M. Scelle abstained from voting on the topic because of his expressed belief 
that the entire doctrine of the continental shelf was on unjustifiable in- 
fringement on traditional principles relating to the freedom of the seas. 

The Commission, of which Professor J. P. A. Francois of The Nether- 
lands was rapporteur for the subject, prepared in Part I of its draft seven 
articles concerning the continental shelf, and in Part II four articles con- 
cerning fisheries, sedentary fisheries, and contiguous zones. The articles, 
while derived from the general views expressed by the Commission at its 
1950 session,” show considerable development in the Commission’s thinking 
over the previous year. The accompanying commentary is particularly 
illuminating in this regard. The drafts show plainly that in its general 
approach the Commission sought to follow a middle way, sharing neither 
the views of M. Scelle nor the enthusiasm of some others for radical innova- 
tions. It seems to have been moved by the feeling that, as a result of 
technological progress, a situation in fact existed which had to be dealt 
with; and that the best solution would be one which, while not going too 
far or too fast, would yet afford opportunity for future growth. These 
considerations appear especially noticeable in Article 1, in which the Com- 
mission explains the sense in which it employs the term ‘‘ continental shelf”’: 


As here used, the term ‘‘continental shelf’’ refers to the sea-bed and 
subsoil of the submarine areas contiguous to the coast, but outside the 


1Text in Report of the Commission of its Third Session, U. N. General Assembly, 
6th Sess., Official Records, Supp. No. 9 (Doe. A/1858), pp. 17-20; this JourNAL, Supp., 
Vol. 45 (1951), pp. 139-147. 

2U.N. General Assembly, 5th Sess., Official Records, Supp. No. 12 (Doe. A/1316), 
p. 22; this JourNAL, Supp., Vol. 44 (1950), pp. 147, 148. 
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area of territorial waters, where the depth of the superjacent waters 
admits of the exploitation of the natural resources of the sea-bed and 
subsoil. 

The Commission’s comments observe that the formula here given seems 
preferable, in view of continuing technical advance, to a limit fixed in terms 
either of depth (e.g., 200 meters) or of distance from shore. It also per- 
mits the inclusion of submarine areas not strictly continental shelves in the 
geographical sense, such as insular shelves and the beds of certain shallow 
seas and gulfs. In achieving these advantages, the Commission’s usage 
necessarily departs from scientific concepts of the continental shelf (con- 
cepts, however, which are themselves not wholly precise), but the purpose 
is commendable: to formulate a legal standard of permanent validity. The 
long-range view taken by the Commission is highly creditable to it, and it 
is perhaps only quibbling about details to remark that the test of exploit- 
ability will itself require further definition eventually. In particular, 
questions may arise as to the geographical limits of an exploitable area. 

The essence of the Commission’s views as to the status of the submarine 
areas embraced within its definition is stated in Article 2 of its draft: 

The continental shelf is subject to the exercise by the coastal State of 
control and jurisdiction for the purpose of exploring it and exploiting 
its natural resources. 

The Commission points out that the jurisdiction recognized is solely for 
the purpose stated, and indicates that a power thus limited should not be 
placed on the same footing as the general powers possessed by a state over 
its territory and territorial waters and commonly summed up in the word 
‘‘sovereignty.’’ In terms of practical effect, one may wonder whether this 
distinction is not more verbal than real; but it at least makes the dish more 
palatable to those unable to stomach the strong taste of sovereignty. 

Two further assumptions of importance underlie Article 2 and are noted 
in the Commission’s comments. The first is that the right of jurisdiction 
is independent of any requirement of occupation. In view of the diffi- 
culties and inequities which result from any attempt to apply a rule of 
occupation to submarine areas, the Commission’s stand would seem real- 
istic and proper. There is indeed a departure from traditional rules with 
respect to the acquisition of land territory; but the situtations are quite 
dissimilar and the Commission would appear fully justified in its opinion 
that a requirement of occupation might lead to chaos.’ 

The second assumption is that the right of jurisdiction is not derived 
from any formal assertion of jurisdiction by the coastal state; hence the 
content of the right is in no way dependent upon the terms in which it is 


3 For a recent exposition of the view that the requirement of effective occupation 
should be maintained with respect to submarine areas, see L. C. Green, ‘‘The Conti- 
nental Shelf,’’ Current Legal Problems (1951), pp. 54-80. 
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couched in any such assertion. The record shows that state claims vary 
widely in form and extent, and to grant effect to each according to its terms 
would make impossible the development of any general rule of law. On 
the approach of the Commission, a formal assertion of rights within the 
limits envisaged by the draft articles would appear to be desirable but not 
essential; claims diverging therefrom might or might not be meritorious. 
The Commission took critical note in this connection of the 200-mile claims 
advanced by several Latin-American states, observing that ordinarily ex- 
ploitation is not possible at such a distance from shore. It went on to com- 
ment that insofar as those claims sought to regulate also the resources of 
the sea, they represented an undesirable combination of subjects which 
ought to be treated separately. 

In Articles 1 and 2 the Commission laid down a general description and a 
general rule regarding the continental shelf which admittedly have ele- 
ments of novelty. It could not be otherwise if the Commission were to pro- 
duce any worthwhile proposals at all for dealing with a novel factual 
situation. While no doubt there was some truth in M. Scelle’s animadver- 
sions upon the doctrine as a hazardous new departure, it does not appear 
that M. Scelle had any satisfactory alternative to propose for bringing this 
new field of activity within the rule of law. Yet such a vacuum must be 
filled, and better by some moderate proposals of general acceptability than 
by a welter of extravagant and irreconcilable claims. On this ground 
alone the Commission’s effort seems worthy of praise, especially since in 
Articles 3, 4, 5, and 6 of its draft it undertakes to establish certain specific 
limitations on the jurisdiction recognized in Article 2. 

Article 3 asserts that the status as high seas of waters above the conti- 
nental shelf is to remain unaffected, and Article 4 preserves in like manner 
the status of the airspace above those waters. Article 5 recognizes the right 
of states other than the coastal state to lay and maintain cables on the 
shelf, subject to the coastal state’s right to take reasonable measures for 
exploration and exploitation. In connection with Article 3, the Commis- 
sion reiterates its view that conservation of resources of the sea should not 
be associated with claims to the continental shelf. 

In Article 6 the principle is asserted that exploration and exploitation of 
the shelf must not result in substantial interference with navigation or 
fishing. In support of this requirement, the comment observes that ‘‘navi- 
gation and fishing must be considered as primary interests.’” The motives 
behind these statements are understandable; yet it is perhaps unfortunate 
that in this article the Commission failed to show the same farsightedness 
which marked its approach in Article 1. It would seem that the question 
whether navigation or fishing or the exploitation of natural resources is 
the chief interest in any particular area is a question of fact, and that prior- 
ity of right ought to be determined accordingly. In many areas of shallow 
waters, off the beaten track but rich in resources, navigation may be of no 
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real importance; it would seem absurd to impose elaborate restrictions on 
development of the resources to protect a ‘‘primary interest’? amounting 
to a few small craft a year. Conversely, one may well wish to avoid de- 
velopment installations in the midst of a busy seaway. Still another con- 
sideration which militates against the Commission’s view is that the relative 
importance of various activities may shift with time: the navigation or fish- 
ery which is a primary interest today may be no more than a dead hand on 
other developments a few years hence. Sight should not be lost of the fact 
that the potentially vast uses of the sea are only beginning to be recognized. 

The second paragraph of Article 6, though less important, is open to 
something of the same objection. It provides that development installa- 
tions shall not have the status of islands for the purpose of delimiting terri- 
torial waters, although safety zones may be established around them to a 
reasonable distance (500 meters is suggested in the comment). The princi- 
ple may be sound with respect to the relatively small and temporary in- 
stallations of today, but what of tomorrow? If artificial islands of a perma- 
nent character were to be built, possessing area and population greater 
than many natural islands, it would seem unrealistic to deny them the legal 
status of islands merely because of their origin. 

Article 7, the final article dealing with the continental shelf in the Com- 
mission’s draft, declares that states contiguous to the same continental 
shelf should establish boundaries therein by agreement; in default of agree- 
ment, they are bound to resort to arbitration. The comment suggests that 
the boundary between states on opposite sides of an arm of the sea should 
be in general some median line between the two coasts, but no proposals are 
made for other situations. In its approach the article shows a wise ap- 
preciation of the impossibility of laying down any universal rule for estab- 
lishing boundaries on the shelf. Each situation is unique, and can be 
solved satisfactorily only in the light of its own facts and the particular 
interests there involved. The mention of arbitration, in this one place alone, 
seems both unnecessary and inappropriate; it would appear to have little 
relevance to the substantive problem with which the Commission was dealing. 

Of the four articles in Part II of the Commission’s draft, that dealing 
with contiguous zones does no more than restate a rule already widely rec- 
ognized : that for customs, fiscal, and sanitary purposes a state may exercise 
measures of control up to a distance of not more than twelve miles from its 
coast. No attempt is made to dovetail the rule into the Commission’s pro- 
posals relating to the continental shelf, under which it would seem not im- 
possible for a state to exercise such control, in connection with its exploita- 
tion program, at distances of more than twelve miles offshore. 

The three articles on fisheries show clearly the intent of the Commission 
to divorce this problem from that of the continental shelf. Here also the 
attempt appears to have been made to frame a principle adequate to meet 
the facts of a situation—a principle both satisfactory in law and effective 
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in the work of conserving the world’s fishery resources. Article 1 of Part 
II lays down the Commission’s proposed rule: 


States whose nationals are engaged in fishing in any area of the high 
seas may regulate and control fishing activities in such area for the 
purpose of preserving its resources from extermination. If the na- 
tionals of several States are thus engaged in an area, such measures 
shall be taken by those States in concert; if the nationals of only one 
State are thus engaged in a given area, that State may take such meas- 
ures in the area. If any part of an area is situated within 100 miles 
of the territorial waters of a coastal State, that State is entitled to take 
part on an equal footing in any system of regulation, even though its 
nationals do not carry on fishing in the area. In no circumstances, 
however, may an area be closed to nationals of other States wishing to 
engage in fishing activities. 


It would seem a not unlikely inference that the foregoing article owes a good 
deal to President Truman’s proclamation on fisheries of September 28%, 
1945, which enunciated similar principles with respect to control of a fishery 
by the state or states participating.* There is in the Commission’s draft, 
however, the additional proviso as to the rights of any coastal state within 
100 miles; this would seem to be not unreasonable as a safeguard for the 
interests of such a state. The Commission’s text also declares that an area 
may not be closed to nationals of other states who desire to fish there (and 
who presumably are willing to abide by the regulations). This is a point 
of potential importance on which the Truman proclamation was notably 
silent. 

Article 2 proposes a permanent international body to conduct studies of 
the world’s fisheries and also to make conservation regulations for any fish- 
ery area where the states concerned are unable to agree among themselves. 
Some such international bodies, composed of representatives of several 
States, already exist with respect to particular species—e.g., the Interna- 
tional Whaling Commission—or to particular areas—e.g., the Northwest 
Atlantic Fisheries Commission and the Indo-Pacific Fisheries Council.® 
One may speculate whether such specialized groups, particularly familiar 
with one or another fishery problem, may not be better agencies to achieve 
the purpose the Commission has in mind than a single world-wide body. 

With respect to Article 3, which deals with sedentary fisheries, the chief 
difficulty seems to have been whether to consider such fisheries as part of 
the resources of the sea, or as part of the resources of the continental shelf 
because of their connection with the sea bed. It might be claimed that to 


410 Fed. Reg. (1945), p. 12304; this Journan, Supp., Vol. 40 (1946), p. 46. 

5 See the International Whaling Convention, Dee. 2, 1946, U. S. Treaties and Other 
International Acts Series, No. 1849, this JourNAL, Supp., Vol. 43 (1949), p. 174; Indo- 
Pacific Fisheries Council Agreement, Feb. 26, 1948, U. S. Treaties and Other Interna- 
tional Acts Series, No. 1895; Northwest Atlantic Fisheries Convention, Feb. 8, 1949, 
ibid., No. 2089, this JourNAL, Supp., Vol. 45 (1951), p. 40. 
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place sedentary fisheries in the latter category simplifies the legal basis for 
protecting them by bringing them within the scope of the continental 
shelf doctrine. The Commission, however, decided otherwise on the ground 
that its continental shelf proposals were meant to deal only with the mineral 
resources of the subsoil. It therefore formulated a rule, somewhat similar 
to that in Article 1, recognizing the right of a state to regulate sedentary 
fisheries 

in areas of the high seas contiguous to its territorial waters, where such 

fisheries have long been maintained and conducted by nationals of that 

State, provided that non-nationals are permitted to participate in the 


fishing activities on an equal footing with nationals. Such regulation 
will, however, not affect the general status of the areas as high seas. 


The Commission intentionally avoided any reference to such areas as ‘‘oc- 
cupied’’ or ‘‘constituting property’’—phrases which have been used by 
governments and writers from time to time in an effort to supply a basis 
for the control exercised. The Commission’s approach, which looks to long- 
continued use as a basis, would seem more realistic. It is doubtful, how- 
ever, whether the Commission’s proposed admission of non-nationals re- 
flects existing practice with respect to many sedentary fisheries, where 
non-nationals of one class or another appear often to be excluded. 
RicHAarD YOUNG 
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THE PELLA MEMORANDA RELATING TO INTERNATIONAL CRIMES 
AND CRIMINAL JURISDICTION 

In anticipation of the Second Session of the International Law Commis- 
sion during the summer of 1950, the Secretariat of the United Nations re- 
quested the noted Rumanian jurist, Professor Vespasien V. Pella, to pre- 
pare a memorandum on the Draft Code of Offenses against the Peace and 
Security of Mankind and also a memorandum on the Establishment of an 
International Criminal Court. While not assuming responsibility for the 
views expressed in the memoranda, the Secretariat presented these memo- 
randa with their extensive material and documentation to the International 
Law Commission and the Committee on International Criminal Jurisdiction, 
respectively, as an aid in their respective tasks of preparation of a draft 
code of offenses and of a draft convention establishing an international 
criminal court.' Professor Pella is President of the Association Interna- 
tionale de Droit Pénal. 

The memorandum on the Draft Code of Offenses against the Peace and 
Security of Mankind ? is a document of 220 mimeographed pages. It first 
recounts the history of the movement for specific rules of conduct to be ob- 
served by states and proposed criminal law sanctions against violators. 
Basis for the draft is to be found in the preamble of the Charter with its 
object of assuring the peoples of the world a peaceful life in the interna- 
tional community. The evolution of the idea of the draft is traced from 
the Inter-Parliamentary Conference at Berne in 1924, and subsequent 
meetings, the Disarmament Conference of 1933, the events leading to the 
formulation of the Charter of the Nuremberg Tribunal, the trial of German 
war criminals and finally the directions of the General Assembly of the 
United Nations of December 11, 1946, ‘‘to treat as a matter of primary im- 
portance’’ plans for the formulation of a general codification of offenses 
against the peace and security of mankind. 

Professor Pella’s memorandum deals with the proper scope to be given 
such a codification and the definition of the offenses which should properly 
come within the limits of the draft. This is a difficult task and he endeav- 
ors to make clear that only offenses against the international community 
are contemplated. He quotes with approval the remark of Mr. Francis 
Biddle, United States member of the Nuremberg Tribunal, that the phrase 


1For Draft Code of Offenses, prepared by the International Law Commission, see 
Report of its Third Session, May 16-July 27, 1951, U.N. General Assembly, 6th Sess., 
Official Records, Supp. No. 9 (A/1858), p. 10; this JourNAL, Vol. 45 (1951), p. 123. 
2U.N. General Assembly, Doc. A/CN. 4/39, Nov. 24, 1950. 
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‘‘peace and security of mankind’”’ is indivisible and should not be split. 
Professor Pella arrives at the conclusion that the establishment of a perma- 
nent international criminal court is indispensable for the purpose of the 
proper application of a code of offenses against the peace and security of 
mankind. 

There has been some apprehension that a code of this kind might be an 
unforeseen and unintended barrier against movements or plans on free 
territory for the restoration of freedom in countries in the hands of alleged 
usurping totalitarian groups. The problem is not entirely one of proper 
drafting but involves considerations of international politics as well. 

The memorandum on the Establishment of an International Criminal 
Court * in a mimeographed document of 151 pages with annexes of drafts 
of a Statute and Protocol for setting up the court. The history of the 
movement for such a court is outlined, together with the various proposals 
of unofficial bodies such as the Inter-Parliamentary Union, the Interna- 
tional Association of Penal Law, the International Law Association and 
others. The United Nations General Assembly, by resolution of September 
9, 1948, invited the International Law Commission to examine whether it 
was desirable and possible to establish an international judicial organ for 
the punishment of the crime of genocide and of other crimes within its 
competence under international conventions. The memorandum discusses 
the two drafts contained in the annexes, article by article, with comment 
drawn from the writer’s rich experience of more than a quarter of a cen- 
tury with the problems of international penal jurisdiction. He is, of 
course, rather more familiar with the procedure of criminal trials in coun- 
tries of the civil law than that of countries within the Anglo-American 
sphere. This applies particularly to pre-trial procedure where his com- 
ments assume that pre-trial will be conducted in a manner similar to the 
instruction criminelle pursued in many countries of Continental Europe. 
There are also some constitutional barriers, particularly affecting the United 
States, which are not dealt with in the memorandum, and which require 
careful consideration. 

Professor Pella expresses the conviction that if a permanent international 
criminal court had been in existence, some of the principal criminals tried 
at Nuremberg and Tokyo would never have committed the criminal acts 
in question. 

ARTHUR K. KUHN 


3 U.N. General Assembly, Doe. A/AC.48/3, July 17, 1951; for Report and Draft Stat- 
ute for an International Criminal Court prepared by the United Nations Committee on 
International Criminal Jurisdiction, Geneva, August, 1951, see U.N. Doc. A/AC.48/4, 
Sept. 5, 1951. The text of the Draft Statute is reprinted in the Supplement to this 
JOURNAL, p. 1. 
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SOVIET COMMENTS ON INTERNATIONAL LAW 

The Sovetskoe Gosudarstvo i Pravo is devoting an increasingly large 
part of its space to Western foreign policy and internal life. As usual, the 
international drama in the simplified Soviet arrangement is reduced to the 
struggle of heroes without blemish—the Soviet Union and her partners— 
against utterly black characters—the Western Powers with the United 
States at their head. The June, 1951, issue (No. 6) carries an article by 
F. I. Kozhevnikov (the Editor-in-Chief of the journal) and E. P. Meleshko 
under the title: ‘‘The most important and fundamental tasks of the journal 
‘Sovetskoe Gosudarstvo i Pravo’’’ (pp. 17-24). The two authors have 
this to say concerning the international aspect of the tasks of the journal: 

Taking into consideration the daily growing expansionist and aggres- 
sive policy of the imperialist States with the U. S. A. at their head, 
those States having passed from the preparation of aggression to direct 
acts of aggression in Korea, China and other countries, the board of 
editors consider that it is necessary for the journal to publish system- 
atically articles which unmask imperialist policy as well as the bour- 
geois legal pseudo-science which subverts and tramples under foot 
contemporary international law for the benefit of its masters—the im- 
perialist circles of the U. S. A. In order to achieve this purpose the 
board of editors draw the attention of the direction of the Institute 
of Law of the U.S.S.R. Academy of Sciences to the request that scholars 
who deal with questions of international law should use the columns 
of the journal for unmasking the bourgeois pseudo-science and ex- 
plaining the fundamental democratic principles of contemporary 
international law. (p. 24. 
However, to denounce and to unmask the corrupt Western science of inter- 
national law is not enough, because the seeds of evil may also fall on Soviet 
soil, as has been proved in recent vears in the case of quite a few Soviet 
international lawyers who have succumbed to the disease of bourgeois ob- 
jectivism (Professors Korovin, Durdenevskii and Levin have been such 
victims of the contagious objectivism and cosmopolitanism of bourgeois 
science). Therefore, 
the board of editors, in their plan of further unmasking the cor- 
rupt contemporary bourgeois jurisprudence, consider it indispensable 
to continue a systematic struggle against all symptoms of bourgeois 
cosmopolitanism and other bourgeois influences in Soviet juristie sci- 
ence. (p. 24.) 

In the May, 1951, issue (No. 5) Mr. A. A. Gertsenzon shows the way. 
In his article, ‘‘ Unmasking the crimes of the imperialist bourgeoisie—one of 
the present tasks of Soviet juristic science’’ (pp. 34-48), he formulates 
the mission of his colleagues in the following words: 

Unmasking innumerable crimes committed by the imperialist bour- 


geoisie in economics, in internal politics and in foreign policy, repre- 
sents one of the present tasks of Soviet juristic science, in particular 
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of the Soviet science of criminal law. Those monstrous, bloody and 
cynical as to their form, and tremendous as to their extent, crimes of 
the imperialist bourgeoisie and its agencies are especially characteristic 
of the U.S. A. and the imperialist States which find themselves within 
the realm of the direct influence of the former. (p. 34.) 


The definition of the crimes committed by the bourgeoisie cannot be founded 
on the bourgeois criminal law, but on the Soviet conception of crime; a 
Soviet lawyer has the right and the obligation to qualify as crimes certain 
acts which are held to be legal on the foreign territory where such acts are 
committed : 
Unmasking the crimes of the imperialist bourgeoisie presupposes the 
preliminary definition of the criterion of criminality and the definition 
of the series of acts which we consider as criminal. It would be pro- 
foundly erroneous to found the analysis on the concept of criminality 
which is accepted by bourgeois criminal legislation; this would result 
in politically mistaken conclusions and arguments. One may find the 
key to the correct understanding of crimes committed in capitalist 
countries only in the socialist legal consciousness. (p. 34.) 


The socialist criterion of crime is based on the coneeption ‘*. . . of the 
social peril which one or another act represents for the vitally important 
interests of the proletariat.’’ (p. 36.) Until the victory of the revolution 


in any given capitalist country this criterion ‘‘. . . has to a large extent 
only a moral and political meaning and serves as a means of political un- 
masking of numerous crimes committed by the bourgeoisie ...’’ (p. 36.) 


With the coming to power of the proletariat and the establishment of 
the dictatorship of the proletariat the concept of crime, formulated on 
the basis of socialist legal consciousness, as of an act socially dangerous, 
while preserving fully its moral and political significance, acquires 
also a legal meaning, because the proletariat which has become the 
ruling class creates its own legal institutions and laws which enable it 
to punish and to direct the blade of its repressive action, first of all, 
against the most serious evil deeds of the bourgeoisie and its agencies. 
(p. 36.) 
Does this statement imply that Soviet lawyers expect the coming of the day 
when foreigners would be tried ex post facto for acts commitied abroad 
and perfectly legal at that time, if those acts could be held to be harmful 
to the proletariat according to the Soviet interpretation of proletarian 
interests? Do they want to compile, for the time being, a list of such 
‘“‘eriminals’’? ‘‘The discovery and unmasking of the crimes of the im- 
perialist bourgeoisie and its direct agencies—the rightish ‘socialists,’ all 
sorts of criminals of Tito’s gang and similar professional assassins, pro- 
vocateurs and diversionists—represents the sacred duty of all honorable 
people.”’ (p. 37.) The author admits the possibility of retroactive pun- 
ishment for acts which were legal when committed but which the ‘‘socialist 


? 


would declare ex post facto to be criminal. He cites 


legal consciousness’ 
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the example of the Bolshevik repression after the October Revolution: 
‘““This retribution consisted not only in the historic victory of the Socialist 
Revolution, but also, as it is well known, in the application of just punish- 
ment to the most serious crimes against the working class committed before 
the October victory.’’ (p. 39.) 

The United States is as usual the center of all evil: 

It is characteristic of the U.S. A. that crime not only has penetrated into 
all the pores of the ‘‘ American way of life’’ but it has become the topic 
of unrestrained propaganda. This propaganda flows like a river from 
the radio, the cinema screens, the pages of American ‘‘literature.’’ 
It is carried on the pages of the American reactionary press. The 
reactionary American politicians and lawyers, sociologists and econo- 
mists, and other hirelings of the Wall Street bourgeoisie call with an 
exceptional cynicism for the mass extermination of people in the coun- 
tries of the camp of peace and democracy, for an atomic war against 
the Soviet Union and China. (p. 48.) 

Mr. A. A. Gertsenzon’s article may be considered as an illustration of 
the Soviet views on the international relationship between socialist and 
bourgeois criminal law, but is hardly a contribution to international crimi- 
nal law, which cannot be identified with the criminal law of any particular 
country, be it even the Soviet Union. 

The June, 1951, issue (No. 6) also carries a substantial article by Prof- 
essor Kozhevnikov on: ‘‘Some problems of international law in the light of 
the work of J. V. Stalin—‘ Marxism and the problems of linguistics’ ’’ (pp. 
25-36). The article begins with the statement: ‘‘The work of genius of 
J. V. Stalin: ‘Marxism and the problems of linguistics’, represents a new 
and outstanding contribution to the treasure-house of Marxism-Leninism.”’ 
(p. 25.) This work of genius was actually a simple interview granted by 
Stalin to Pravda. Stalin, who is acclaimed as the best Soviet expert on 
any branch of human knowledge, dismissed rather abruptly the theory of 
the Soviet scholar, Marr, who had wanted to be an orthodox Marxist and had 
included language among the elements of the social superstructure whose 
nature is determined by its economic basis. Marr held that language was 
the product of each economic period and had a class content. This theory 
could hardly be reconciled with postwar Russian nationalism which admits 
the continuity of the Russian nation and glories in her pre-revolutionary 
past. To give new encouragement to Russian nationalism Stalin had to 
acknowledge the continuity of the Russian language common to both Tsar- 
ist and Soviet Russia, and to by-pass Marxism by placing language outside 
of both the superstructure and the basis and by giving it a super-class value. 
One could say that this time Stalin preferred common sense to strict Marx- 
ism. His interview was a statement ex cathedra without any scientific 
argumentation. However, all Soviet scholars have tried hard since that 
time to apply the interview to their various fields of investigation. Physi- 
cists and biologists, lawyers, historians and economists, have vied with each 
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other to prove that Stalin’s interview has opened new vistas before Soviet 
science. 
Professor F. I. Kozhevnikov makes his attempt in the field of interna- 
tional law. He begins by stating: 
However, the significance of this work of J. V. Stalin far surpasses the 
limits of linguistics. Comrade Stalin has opened there for the whole 
many-sided Soviet scientific thought wide vistas of finding out solu- 
tions to the new grandiose problems which stand before our State and 
our nation. (p. 25.) 


Stalin’s statement concerning the super-class nature of the Russian lan- 
guage might have opened new grandiose vistas before Russian nationalism, 
but has had hardly any connection with international law. Professor 
Kozhevnikoy is, therefore, reduced to the necessity of by-passing Stalin's 
views on linguistics and of concentrating his attention on the theory of the 
basis and the superstructure. The latter theory was mentioned by Stalin 
in his interview but was formulated by Karl Marx, although the zealous 
Soviet professor seems to treat it as an original contribution of Stalin to 
Soviet scientific thought. 

The theory of the economic basis which determines the nature of the re- 
ligious, political, legal, artistic or philosophical superstructure leads the 
author to the investigation of the origin of international law: 


In the light of J. V. Stalin’s statement concerning the basis and the 
superstructure one must, first of all, examine the problem of the origin 
of international law. ... From J. V. Stalin’s statement that each 
basis has its own corresponding superstructure one must deduct the 
necessary conclusion that to each type of the class society corresponds 
a particular international law by its form and its content, which forms, 
it is true, a distinct branch of law, but which belongs beyond any 
doubt to the category of the legal superstructure. The capitalist, the 
feudal and even the slave-owning society created its own international 
law. (p. 26.) 

The new economic basis of Soviet society has produced its own inter- 

national law: 


The Leninist-Stalinist teachings concerning international law and the 
practice of the Soviet State in the field of international relations have 
built up a theoretical basis and firm foundations of this international 
legality of the future and of this universal socialist international law 
whose subjects will be, either all of them or in an immense majority, 
States of the socialist type. (p. 29.) 


For the time being, bourgeois and socialist international law exist side by 
side. The author does not even attempt to define precisely the contents of 
each of them, as he does not try to point out the differences due to changing 
economic conditions existing between the international law of the slave- 
owning, the feudal and bourgeois societies. The concept of international 
laws separate by their nature, succeeding each other, would have been very 
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interesting but for the fact that one may find the same legal institutions in 
various historical periods: the declaration of war, the sanctity of treaties, 
the inviolability of ambassadors were known to the Romans as well as to 
us; arbitration was practiced in ancient Greece and in the Middle Ages as 
well as in our time; the fundamental concepts of ‘‘bourgeois’’ international 
law were formed under the impact of Roman law which had been the prod- 
uct of the slave-owning society; the bulk of Soviet ideas of interriational 
law has been taken over from ‘‘capitalist’’ international law. The insti- 
tutions about which the Soviet lawyers like so much to speak as being the 
bastions of socialist international law—sovereignty, equality of states, non- 
intervention, etc.—have been the products of the capitalist ‘‘economic 
basis.’’ No Soviet lawyer has ever tried to become a Grotius of the so- 
called socialist international law as opposed to the ‘‘bourgeois.’’ As a 
matter of fact, Soviet textbooks and monographs reproduce on the whole 
international law as accepted by Western international lawyers in the 
nineteenth century and reject only the twentieth-century contributions of 
Western doctrine. 

The author is satisfied with the mere statement that there is a new social- 
ist international law and with the mention of a few differences between it 
and ‘‘bourveois’’ international law. This socialist international law is 
deemed to be created in the relations between the Soviet Union and the 
people’s democracies : 

Among the countries of peace, socialism and democracy is being estab- 
lished a new, higher type of international relations to which corre- 
sponds a new type of legal relations and a new legal superstructure 
founded upon the existing and further developing socialist economic 
basis. (p. 30.) 
What are the new institutions of this socialist international law? The au- 
thor cites the Soviet-Rumanian mixed corporations as one of them (p. 30). 
But the institution is not so new; the mixed public corporation with the 
participation of two states or of one state and the private capital of another 
has been known to capitalist states as well; one may point to the inter-war 
existence of such a mixed corporation for the exploitation of the Upper 
Silesian coal mines, the shares of that corporation having belonged in equal 
parts to the Polish state and to a group of French capitalists. The Soviet- 
satellite mixed corporations are used as a means for the exploitation by the 
Soviet Union of her allies; but even the exploitation of one’s allies was not 
invented by the Soviet Union, because it was practiced by Athens before 
the Peloponnesian War. 

The author cites another example—the treaties of mutual assistance con- 
cluded by the Soviet Union with her satellites and China; but those treaties 
are nothing else but old alliances known to the ancient, medieval and modern 
worlds (pp. 30-31). 

The author proudly writes: 
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It is self-evident that in the international law system which regulates 

various relations among the countries of this camp (the socialist) there 

is no room for such institutions of bourgeois international law which 

relate to coercion, inequality, the use of armed force, ete. (p. 30.) 
One may have some doubts as to whether even a Soviet reader would readily 
believe that the satellites are treated as equals by the Soviet Union or that 
no coercion is ever applied by the latter to the former. During and since 
the last war the Soviet Union has always insisted on special privileges of 
the great Powers, for instance, in drafting of the peace treaties or within 
the United Nations, while Soviet coercion was perhaps not totally absent 
at the time of the formation of the Communist Government in Czechoslo- 
vakia in 1948 or when the Czechoslovaks were told in Moscow not to partici- 
pate in the Marshall Plan. 

Professor Kozhevnikov affirms that certain institutions originally created 
by bourgeois international law and since abandoned by it have been upheld 
by socialist practice. He might be slightly presumptuous when he refers 
in this connection to the principle of non-intervention in the internal af- 
fairs of another country (p. 31). When the French diplomacy of the arch- 
bourgeois King Louis Philippe invented this term in 1830 in relation to the 
Belgian Revolution against Holland, it could not have foreseen that some 
day a socialist state would use this term in all its treaties of mutual assist- 
ance concluded with its satellites and then would proceed to daily inter- 
vention in their domestic affairs. 

One may concede to Professor Kozhevnikov that the Soviet Union has 
invented the monopoly of foreign trade and that she enjoys the honor of 
being the most staunch defender of the rigid dogma of national sovereignty, 
at least in her relations with the West. In this respect Soviet international 
lawyers simply oppose the most extreme theories of nineteenth-century 
‘‘bourgeois’’ doctrine to the new trends in modern international law: 


The international legal system, whose main institutions were established 
in the historical period when the bourgeoisie was relatively progressive, 
is overthrown fully in our time by the ruling classes of the bourgeoisie 
which has become arch-reactionary. The problem of sovereignty may 
serve as the most glaring example in this respect. It is well known 
that the principle of sovereignty forms one of the basic foundations of 
modern international law. The imperialist states with the U. S. A. 
at their head have cynically trampled under foot this basic principle 
of international law. Instead of this principle they bring forth the 
reactionary cosmopolitan ideas of a ‘‘World State,’’ of a ‘‘ World 
Government,’’ etc.; these ideas find their actual expansionist expres- 
sion in the adventurous plans of Marshall or of Acheson, in the North 
Atlantic Pact, in the ‘‘Western Union,’’ ete. (p. 28.) 


One would have expected that the new socialist international law would 
look forward towards new concepts, while ‘‘bourgeois’’ international law 
would remain stagnant. In fact, modern Western international law doc- 
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trine tries to get rid of the rigid dogma of national sovereignty in the 
interest of the development of international organization, while socialist 
international lawyers make desperate efforts to uphold the most extreme 
nineteenth-century theories of an integral and intangible sovereignty of 
states. 

Socialist international law as being formed in the relations among the 
socialist states is not a regional law; it is the universal law of the future: 

One must, however, observe that this system of legal relations does 
not represent at all some sort of a closed regional legal system. ‘ 
Even the very term—regional—is not applicable in this ease, because 
the basis of this system is not the factor of geographical continuity, 
but the unity of the social class nature of the subjects of this interna- 
tional law. . . . As we have observed before, by virtue of the ines- 
capable laws of historical development and of the incontrovertible fact 
of all roads leading now to Communism, the system of socialist inter- 
national law relations will become in the future a universal interna- 
tional law. (p. 31.) 

In the meantime, before the whole world becomes socialist on the Soviet 
pattern, Professor Kozhevnikov has to face the present situation in which 
socialist states co-exist with the ‘‘bourgeois.’’ Which of the two laws is 
applicable to the relations between the capitalist and the socialist states— 
the ‘‘bourgeois’’ or the socialist? The author discovers an unexpected 
answer in pointing to a third international law—general international 
law which is equally binding on both types of states. Again, he does not 
even attempt to show the differences between the three types of interna- 
tional law. And again, judging by Soviet writings, general international 
law, like socialist international law, seems to be nothing else but ‘‘bour- 
geois’’ international law as it has been known to the West. Why is this 
general international law necessary ? 

In consequence of this Revolution (the October Revolution), as 
Comrade Stalin has pointed out, the world has split up into two camps: 
the camp of imperialism and the camp of socialism. ‘‘The struggle 
between these two camps constitutes the axis of the whole contempo- 
rary life; it forms the content of the modern internal and foreign poli- 
cies of statesmen of the old and the new worlds.’’ (J. V. Stalin, 
Writings, Vol. 4, p. 282.) (p. 34.) 

The result of this struggle is a foregone conclusion: 

one may say that in our time there are two bases in the world: 
the capitalist and the socialist. The capitalist basis is perishing. It 
is doomed. The socialist basis deveiops, gains in power and extends 
ever more. The day steadfastly approaches when the socialist basis 
will become the ruling basis in the whole world. (p. 34.) 
In the meantime, while the bourgeois states stubbornly refuse to die out, 
general international law represents the system of rules applicable to their 
relations with the socialist states: 
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At the same time, the creation of a new system of international legal 
relations does not exclude the existence at present of general interna- 
tional law, especially in the sense of the complex of those elementary 
notions of international legality whose strict observance is obligatory 
unconditionally without exception for all States of the contemporary 
world, because of the historical fact of the co-existence of the two 
worlds: the socialist and the capitalist, between which an international 
co-operation of a definite basis is possible and necessary. . . . 

The Soviet concept of international law includes fully the recognition 
of such elementary, generally accepted notions of international law. 


(p. 31.) 


Thus, the general concept of ‘‘contemporary international law’’ is 
completely correct. The existence of this law is made necessary by the 
actual existence of the two systems: the world of socialism and the 
world of capitalism. Contemporary international law is destined to 
be the basis of the agreed system of mutual relations among the States 
belonging to these two opposed worlds whose co-operation is possible 
and necessary. (p. 33.) 


‘ 


‘agreed,’’ which represents a clear allusion to the 
’ lawyers of the 


One may note the term 
doctrine of common consent formulated by ‘‘bourgeois’ 
nineteenth century, but upheld by their Soviet heirs. 

A non-Marxist layman might wonder how the concept of the new socialist 
international law may be reconciled with that of general international law, 
or how to harmonize the inescapable struggle between the two worlds with 
the necessity of their co-operation. There are no such difficulties for a 
Marxist dialectician: 

The concept of contemporary international law is maintained com- 
pletely side by side with laying down the foundations of a new inter- 
national law which is based on democratic principles and their further 
development and which has the prospect of becoming the universal 
socialist international law of all countries. It might seem that this 
statement is contradictory. But such is the factual development of 
contemporary reality. One must recall in this respect an observation 
made many years ago by V. M. Molotov concerning the well-known 
contradiction which, as it might be pointed out, exists between the con- 
cepts of ‘‘the struggle’’ and of ‘‘co-operation,’’ both of these concepts 
being applicable to the relations between the U.S.S.R. and the capitalist 
countries. (p. 34.) 
The apparent contradiction may be resolved, if one bears in mind that co- 
operation with the capitalist states is envisaged as a temporary malum 
necessarium, while the struggle is considered as a permanent phenomenon 
leading to the prospective victory of the Soviet system. 


In his conclusions Professor Kozhevnikov returns to his initial point of 
departure—the theory of the basis and the superstructure. As any law 
is a part of the superstructure determined by its economic basis, which of 
the two co-existing bases—socialist or ‘‘bourgeois’’—determines the con- 
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tent of general international law? The author finds an ingenious answer 
which perhaps would have surprised Karl Marx. General international 
law is the superstructure of both economic bases: 


Insofar as contemporary international law has for its main purpose 
to serve as a legal form of the necessary and possible co-operation, on 
the basis of sovereign equality, among the countries belonging either 
to the socialist or to the capitalist world, it is impossible to hold that 
any single basis forms the foundation of this law. . . . The exception- 
ally important feature of contemporary international law is the fact 
of its being founded on the economic co-existence of the two worlds—the 
socialist and the capitalist. Contemporary international law is des- 
tined to be the legal form of agreement and economic relations between 
these two opposed worlds. (p. 35.) 

Perhaps these scholastic exercises, which must have taxed the author’s 
mental faculties, would not have been necessary, if only Stalin had seriously 
meant his own statement: ‘‘The great Stalin says that no science may de- 
velop and succeed without struggle of opinions and without freedom of 
eriticism.’’ (p. 36.) 

The same issue (No. 6) of Sovetskoe Gosudarstvo i Pravo carries reports 
of the defense of theses for the degree of candidate in juristie sciences. 
Miss E. G. Baskakov presented a dissertation on: ‘‘The central organs of 
foreign relations of the Russian State in the XVIth to the XVIIIth 
eenturies’’ (pp. 70-72). Although the thesis was defended before the mem- 
bers of the chair of international law of the Academy of Social Sciences of 
the Central Committee of the Soviet Communist Party, the report does 
not mention any allusions to the international solidarity of the working 
people, but stresses strongly the nationalistic glorification of old Russia. 
‘*As it is known, since the early Middle Ages and during the whole period 
of its existence the Russian State occupied one of the first places on the 
international stage.’’ (p. 70.) The author of the dissertation does not care 
to make an exception for the period of the thirteenth to fifteenth centuries, 
when Russia was a vassal of the Tartars and was hardly noticed by the 
rest of Europe. Miss Baskakov proudly acknowledges that the successes of 
Russian foreign policy were due, among others, to sheer force: 

The rise in power of Russia and her successes in the international 
arena in the XVIIIth century are to be explained by the constant de- 
velopment of her economy and of her external might. The Russian 
nation whose military valor played not a small réle in the successes of 
the foreign policy of the country formed the basic nucleus of the nu- 
merous, industrious peasant population of the State. . . . The Russian 
State accomplished more than once the liberating mission by prevent- 
ing the enslavement of the Slavie and Balkan nations. These nations 
have always had a great sympathy for the Russian nation. (p. 71.) 
This liberating policy of the eighteenth century did not prevent Russia 
from participating in the partitions of Slavic Poland, while liberated Bul- 
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garia had felt so happy about Russian interference in her domestic affairs in 
the 1880’s that she expelled the Russian advisers, establishing a precedent 
for Tito. Of course, ‘‘ Russia supported actively in this period the most im- 
portant principles of international law’’ (p. 71) ; the candidate in juristic 
sciences has probably forgotten about the unilateral denunciation of the 
demilitarization of the Black Sea in 1870. The opponents of the thesis ob- 
served at the conclusion of the discussion that ‘‘The liberating mission of 
the Russian nation in regard to small nations was clearly presented’’ in 
the dissertation (p. 72). Before the war Soviet intellectuals were satisfied 
with congratulating themselves on the Soviet Union being the leader of all 
the proletariats of the world; nowadays they find an additional source of 
pride in discovering the progressive réle of Czarist Russia. 

Mr. A. F. Volehkov defended before the same forum the thesis, 
sion as an international crime’’ (pp. 72-74). This is his definition of ag- 
gression : 


ee 


Aggres- 


In international law one understands by aggression the attack by one 
or several States (the aggressors) against another State (the victim of 
aggression) or a foreign interference in the internal affairs of another 
State (intervention). . .. Besides military aggression there is also 
economic aggression which aims at the destruction of the independence 
of States through economic interference in the internal affairs of weak 
or small nations, as it is being done by the U. S. A. by means of the 
‘*Marshall Plan.’’ (p. 72.) 


author examines the problem of German responsibility after the last 
and comes to the conclusion: 


The aggressor State is the subject of material responsibility for dam- 
ages caused by the war, while the individuals guilty of having com- 
mitted erimes in the name of that State should themselves bear the 
criminal responsibility. (p. 73.) 


He admits, therefore, a dual responsibility—the collective responsibility of 
the state and the individual responsibility of its agents. Of course, the 
author leaves no doubt as to the guilt of the United States, Britain and 


ce 


other Western states for ‘‘aggressions’’ in Korea, China and Indo-China. 


W. W. Kutsk!I 


THE TEACHING OF INTERNATIONAL LAW IN AMERICAN LAW SCHOOLS 


In a recent discussion of the responsibilities of our law schools to the 
public and the profession, Arthur T. Vanderbilt, Chief Justice, Supreme 
Court of New Jersey, said: 


What, then, are the shortcomings of our law schools, not of any one 
law school but of our law schools as a whole? First of all, we have 
neglected international law. I think it is safe to say that not one law- 
yer in five hundred, possibly not one lawyer in a thousand, has ever 
even had a course in international law, not to mention not being a 
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master of the subject—and this at a time when international relations 
and foreign affairs are matters of supreme importance to the welfare 
of our country, yes, and to every one of us individually.’ 

The validity of Judge Vanderbilt’s statement is borne out in large meas- 
ure by the results of a survey of the teaching of international law in member 
institutions of the Association of American Law Schools. Of the 107 
schools in the Association, only five require international law for the LL.B. 
degree, and one of these is changing the course to an elective next year. 
In another instance, international law is required but only because it is 
taught as a part (one-third) of the course in Conflicts, which is required. 
It is somewhat anomalous that so many law schools, particularly several in 
the East, profess to train their students for ‘‘publie service’’ at the inter- 
national and national levels and yet do not require, and in several in- 
stances do not even offer, a course in international law. Fourteen law 
schools east of the Allegheny Mountains, most of them just a few minutes 
by jet bomber from the nation’s capital, are among the fifty-seven law 
schools not offering a course in international law. Of the 107 Association 
schools less than one-half (50) offer international law even as an elective, 
and in many of these schools the course is given only in alternate years or 
is given outside the law school, 7.e., by the political science department. 

International law is still considered a ‘‘luxury’’ course by many of the 
law schools which now offer it, as well as by several schools which ‘‘don’t 
have time for it’’ because it is ‘‘not a bread-and-butter course’’ or because 
it is ‘‘not required on the state bar examination which we must train our 
students to pass.’’ 

While the number of schools offering international law is considerably 
greater than it was a few years ago (nearly one-half the Association schools 
as compared with one-third before the war), it should be remembered that 
several institutions introduced a course for the first time after World War 
II to meet the demands of returning veterans. It is probably safe to pre- 
dict that many of these schools will eliminate the ‘‘luxury’’ of international 
law as the normal postwar decline in enrollments occurs, accentuated by 
the present mobilization. Thus, within two or three years we may find a 
return to the pre-war situation with only about one-third of the Association 
schools teaching international law. 

We have spoken of the quantity of international law teaching. What 
about the quality? How well qualified are those who teach international 
law? 

The training and experience of those teaching international law leave 


much to be desired. Several have not had any training in international 
law, either as undergraduate or graduate students. (In view of the sterile, 
unimaginative, traditional types of international law courses given in many 


13 Journal of Legal Education (1950) 209. 
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law schools, it might be argued with considerable validity that a teacher 
without previous training in international law has certain advantages over 
those who profess to be ‘‘trained.’’) About 70% of those now teaching 
international law have had graduate training, although in several cases the 
graduate work was in political science rather than in law. Fewer than 
one-half of the present teachers of international law have had professional 
practice or government service in the field. 

The lack of adequately trained personnel in international law among the 
law faculties of the nation is indicated in another part of the survey. 
Thirty percent of the Association schools which reported that they do not 
now offer a course in international law and do not plan to offer a course 
during next year indicated that the lack of properly trained personnel to 
give such a course was the reason, in whole or in part, for omitting the 
eourse from the 1951-52 curriculum. 

With respect to the types of courses now being given, about 40% are semi- 
nars, of which more than 80% are for two eredits. Of the schools giving | 
regular courses (non-seminar) three credits per semester predominates. 
No attempt was made in the survey to find out how many students are cur- 
rently enrolled in international law but, since so many of the schools give 
the course as a small seminar, and since the majority of the schools offering 
the courses limit the enrollment to third-year and graduate students (only 
three schools permit freshmen to take international law, and of these, one 
school requires the course of all freshmen), it is safe to assume that only a 
small percentage of each graduating class has had a course in international 
law. 

The real question, of course, is, ‘‘ What kinds of courses in international 
law are now given in the law schools?’’ The survey did not purport to 
secure the information to answer this question. In general, quantitative 
not qualitative information was sought. However, the titles of the courses 
now being taught and the heterogeneous materials being used suggest the 
urgent need for a careful and penetrating analysis of just what is being 
taught under the label ‘‘International Law.’’ It is a study which should 
challenge the attention and merit the financial support of individuals 
and groups interested in international law in its broadest scope. 

In the meantime, the results of the present survey of international law 
teaching in American law schools corroborates the view expressed by Judge 
Vanderbilt that ‘‘we have neglected international law.’’ I venture to sug- 
gest that we shall continue to neglect it until such time as a decided change 
occurs in the attitudes of many State bar examining groups, law school 
deans and law school curriculum committees concerning the rdéle of inter- 
national law in the world, national and local community process.” To say 





2See McDougal, ‘‘The Réle of Law in World Polities,’’ 20 Mississippi Law Journal 
(1949) 253. 
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that international law is ‘‘not a bread-and-butter course’’ but a ‘‘luxury’’ 
is to say that the atomic bomb has no significance with respect to our 
survival. 
CaruL M. FRANKLIN 
Chairman, Committee on International Law, 
Association of American Law Schools 


TRAINING IN THE GENEVA CONVENTIONS OF 1949 


In compliance with those articles of the Geneva Conventions of 1949 
which provide that the signatories undertake, in time of peace as in time 
of war, to disseminate the texts of the conventions and to include the study 
thereof in their programs of military instruction,’ the Department of the 
Army on July 26, 1951, issued Training Circular No. 22, entitled ‘‘Train- 
ing in the Geneva Conventions of 1949.’’ The circular provided for a three- 
hour course of instruction designed to: 


(1) Insure that all members of the Army are familiar with the Geneva 
Conventions of 1949. 

(2) Impart to all military personnel an understanding of the basic 
rules of warfare and of the rights and privileges to be afforded to all 
persons who may be victims of warfare.” 


At Third Army Headquarters it was decided to provide this training in 
two phases. Phase I was to consist of a one-week course for judge advo- 
cates or officer lawyers in order that they might serve as instructors in their 
units, and Phase II was to consist of three one-hour lectures in the units. 

Thirty-one officers from the Third Army area and the seven military dis- 
tricts reported for the Phase I course, which was held at Fort McPherson, 
Georgia, from November 5 to November 9, 1951. The method of presenting 
the course was most effective. It combined two-hour study periods fol- 
lowed by one-hour lecture and discussion periods on the subjects just stud- 
ied. A new casebook on the laws of war, based in large measure on opinions 
of the Judge Advocate General of the Army, was prepared by Colonel 
Seymour W. Wurfel and Major William G. Downey, Jr., for the use of the 
student officers.* 

The comprehensive course of study embraced the following topics: Inter- 
national Law and Military Necessity; The Conduct of Hostilities; Treat- 
ment of Prisoners of War; Captured Enemy Property; Treatment of Sick 


1 Art. 47, Geneva (Wounded and Sick on Land) Convention, 1949; Art. 48, Geneva 
(Wounded and Sick at Sea) Convention, 1949; Art. 127, Geneva (Prisoners of War) 
Convention, 1949; Art. 144, Geneva (Protected Persons) Convention, 1949. 

2 Training Circular No. 22, Department of the Army, Washington 25, D. C., July 26, 
1951, 

8 Cases and Materials on the Laws of War and Related Subjects, Judge Advocate 
Section, Headquarters Third Army. 
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and Wounded on Land and at Sea; Duties of Legal Officers in Military 
Government; Military Government and Occupations; The Effect of the 
Geneva (Protected Persons) Convention of 1949 on the Operation of an 
Army and on Military Occupations; Jurisdiction over U. S. Forces in 
Foreign Countries; Intercourse between Belligerents; War Crimes and In- 
ternational Torts; The North Atlantic Treaty and NATO; and The Quar- 
tering of Troops on Civil Populations. 

The final sessions were devoted to an examination and to a seminar 
and discussion on the type of three-hour course to be given to the units 
during Phase II. A detailed outline of the subject-matter of the Phase II 
three-hour course was prepared and was later distributed by Third Army 
Headquarters. It was stated in the Third Army directive that: ‘‘In order 
to obtain uniformity throughout the Third Army Area, the lectures should 
be presented to the troops in the order in which they are numbered and 
the subject matter of each lecture should be covered during the scheduled 
hour.”’ 

WiutuiAmM G. Downey, JR. 
Major, J.A.G.C. 


ANNALI DI DIRITTO INTERNAZIONALE 


This publication, started in 1936 and published for the four following 
years by the Institute for the Study of International Politics in Milan, 
came to an end in 1941, owing to the war. It has now been revived. Vol. 
VII, covering 1949, edited by Professor Balladore Pallieri, has been pub- 
lished (Milan: A. Giuffré, 1951, pp. 769). It is intended to add later a 
sixth volume, covering the years from 1941 to 1948. 

Vol. VII contains articles, a review of international events, a systematic 
bibliography of literature, the texts of the bilateral treaties concluded by 
Italy in 1949 and the list of the multipartite treaties to which she is a party, 
and Italian court decisions rendered between July 1, 1948, and June 30, 
1949, dealing with problems of international law and conflict of laws (pp. 
205-415). Many of these decisions deal with the laws of war. Finally, 
the volume contains the texts in French of decisions and advisory opinions 
of the International Court of Justice. 

The reappearance of this annual publication, which combines scientific 
contributions in the field of doctrine with publication of source materials, 
is to be greatly welcomed. 

JoseF L. Kunz 


MCGILL UNIVERSITY INSTITUTE OF INTERNATIONAL AIR LAW 


McGill University at Montreal, Canada, announced last spring the estab- 
lishment in its Faculty of Law of an Institute of International Air Law. 
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The purpose of the Institute is to provide for qualified law graduates 
facilities for advanced study in international air law, as well as an academic 
organization for fundamental research in this field. Its director is John 
Cobb Cooper, formerly a Vice President of Pan American World Airways, 
and a member of the Institute for Advanced Study, Princeton, New Jersey, 
from 1946 to 1951. 

The prescribed course of study leading to the LL.M. degree offered by 
the Institute includes the subjects of international transport law, public 
and private international air law, and international air regulation. Among 
the elective courses are those in international trade, transportation, prin- 
ciples of civil and maritime law, international relations, and diplomatic 
history. 

Applicants for admission to the full course leading to the Master of 
Laws degree must have a law degree from an approved law school in any 
part of the world. Others may be admitted, at the discretion of the Di- 
rector, to all or part of the course without being eligible for a degree. 
Applicants who have a working knowledge of both English and French will 
be given preference. The 1952-1953 session will open on October 1, 1952, 
and applications may be obtained from the Director of the Institute, 3544 
Peel Street, Montreal, Quebec, Canada. 


ANNUAL MEETING OF THE SOCIETY 


The Forty-Sixth Annual Meeting of the American Society of International 
Law will be held in Washington, D. C., from April 24 to April 26, 1952. 
The sessions, which will take place in the Washington Room of the Hotel 
Washington, will open on Thursday evening, April 24, at 8:15 o’clock. 
They will continue throughout Friday, April 25, beginning at 10:00 a.m. 
for the morning session, 2:30 p.m. for the afternoon session, and 8:15 p.m. 
for the evening session. The sessions will resume on Saturday morning, 
April 26, at 10:00 a.m., with further discussions, followed by the business 
meeting of the Society at which time the officers of the Society will be elected 
for the coming year. The sessions will conclude with the annual dinner on 
Saturday evening, April 26, at 7:30 p.m. 

The program of the meeting, together with reservation cards for the 
dinner, will be sent to members of the Society well in advance of the meeting. 


E. H. F. 








JUDICIAL DECISIONS 


By WiuuiAmM W. Bisuop, JR. 
Of the Board of Editors 


[ With the assistance of Mrs. Rotraud Perry, made possible by the W. W. Cook Legal 
Research Endowment of the University of Michigan Law School. ] 


International organization—capacity to sue in U. S. Federal court 

INTERNATIONAL REFUGEE ORGANIZATION v. RepuBuic 8. 8S. Corp. 189 
F, (2d) 858. 

U.S. Ct. of Appeals, 4th Cireuit, May 11,1951. Parker, C. J. 


Plaintiff international organization brought suits in a Federal court 
against a Panamanian corporation and a Portuguese individual for fraud 
and breach of a charter party. The District Court held that it lacked 
jurisdiction of one suit? and that the other should be stayed because of an 
arbitration provision in the charter party.2, The former decision was re- 
versed on appeal, and mandamus granted in the latter requiring the District 
Court to hear the suit. As to the holding below that the Federal courts 
lacked jurisdiction, Judge Parker said: 


We think that this is error. The United Nations is an international 
organization of which the United States is a member, and Article 104 
of its charter provides that it shall enjoy in the territory of each of 
its members ‘‘such legal capacity as may be necessary for the exercise 
of its functions and the fulfillment of its purposes.’’... Article 13 
of the Constitution of the I.R.O., which is an agency of the United 
Nations, contains a provision to like effect. In the International Or- 
ganization Immunities Act*® . . . Congress has undertaken to discharge 
the obligations assumed under these provisions by providing that inter- 
national organizations such as I.R.O. shall ‘‘to the extent consistent 
with the instrument creating them, possess the capacity— .. . (iil) 
to institute legal proceedings.’’ . . . This means, by necessary impli- 
eation, that Congress has opened the doors of the federal courts to suits 
by such international organizations; for the right to institute legal 
proceedings means the right to go into court, and the federal courts 
are the only courts whose doors Congress can open. 

.. . Certainly an organization like the I.R.O., which is purchasing 
and chartering vessels and entering into all sorts of contracts in con- 
nection with the transportation of refugees, must have the right to go 
into court for the protection of its rights and interests; and in this 


192 F. Supp. 674 (D. Md., July 8, 1950); this JourNAL, Vol. 45 (1951), p. 199, 
footnote. 

293 F. Supp. 798 (D. Md., Oct. 30, 1950) ; this JourNAL, Vol. 45 (1951), p. 376. 

859 Stat. 669; this JouRNAL, Supp., Vol. 40 (1946), p. 85. 
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country the logical courts for it to go into are the courts of the nation 
which has adhered to the international organization, not the local 
courts of the several states which have had no part therein. In de- 
termining its rights in this regard, we should give a liberal interpreta- 
tion to the International Organization Immunities Act... . 

We think also that there is jurisdiction to entertain the suit by reason 
of 28 U.S.C.A. § 1331, which provides that the District Courts shall 
have jurisdiction of civil actions arising under the ‘‘ Constitution, laws 
or treaties of the United States.’’ . . . this was certainly a civil action 
arising not only under the treaties creating the United Nations and the 
International Refugee Organization into both of which the United 
States had entered, but also under the act of Congress which gives the 
right to sue to public international organizations in which the United 
States participates. ... 

It has been suggested that the jurisdiction of the court can be sus- 
tained under 28 U.S.C.A. § 1845 on the theory that a suit by an inter- 
national organization is a suit by the United States as well as by the 
other nations which are parties to the organization . . . We need not 
pass upon this, however. 


Dual nationality—treason 
Tomoya KawakitTa v. UNITED States. 190 F. (2d) 506. 
U. S. Ct. of Appeals, 9th Circuit, June 22, 1951. Stephens, Ct. J. 


Defendant, born in California in 1921 of Japanese parents and thus 
having both American and Japanese nationality, had gone to Japan in 
1939 to complete his education. He never took steps to lose American 
citizenship, and returned to the United States in 1946 on an American pass- 
port. It was later found that from 1943 to 1945 he had worked as an in- 
terpreter in a nickel-mining establishment in Japan which used many 
American and Allied prisoners of war, and that while so employed he com- 
mitted many brutalities on Americans in order to increase the output of 
ore. He was indicted and convicted of treason’ and sentenced to death. 
This judgment was affirmed. Answering his contention that he could not 
be guilty of treason because he did not owe allegiance to the United States, 
the court said : 


It is appellant’s contention that at the time the acts charged in the 
indictment were committed, he did not owe allegiance to the United 
States because, as a dual American and Japanese citizen, he owed 
allegiance to Japan alone while in that country. According to ap- 
pellant’s reasoning, in his brief, under his dual citizenship he could 
adhere to the enemy and give it aid and comfort while in the enemy 
country with impunity. As we shall presently show, dual citizenship 
does nothing to relieve an American citizen of his citizenship obliga- 
tions. An American citizen retains that status until expatriated under 
American law and he is subject to trial and punishment for treason. 


196 F. Supp. 824 (S. D. Calif., Nov. 1, 1950). 
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Expatriation is the voluntary renunciation or abandonment of na- 


tionality and allegiance. . . . In order to be relieved of the duties of 
allegiance, consent of the sovereign is required. ... Congress has 


provided that the right of expatriation is a natural and inherent right 
of all people, and has further made a legislative declaration as to what 
acts shall amount to an exercise of such right. The enumerated meth- 
ods set out . . . are expressly made the sole means of expatriation. 


The court pointed out that the trial judge had instructed the jury that 
if it found appellant believed he was not an American citizen it should 
acquit, as intent would then be lacking, and stated that the verdict resolved 
these issues against appellant and was justified by evidence that appellant 
was a citizen of the United States owing allegiance to the United States 
during the period in question.? It added: 


We are mindful of the fact that appellant was not in a policy-making 
position. However he is not charged with vicarious liability for the 
manner in which the prisoner of war camp was conducted. His con- 
duct consisted of personally, and beyond the duty of his employment, 
willingly assisting the Japanese military in administering cruel and 
unusual treatment upon weakened United States prisoners of war. 
The evidence reveals that he enthusiastically deviated from his duties 
as interpreter in order to participate in the drastic treatment imposed 
upon the Americans for minor infractions of camp discipline. Ap- 
pellant’s own testimony supports the conclusion that he did not act 
from personal animosity, but was manifesting his attitude toward the 
country to which he owed allegiance. These acts amounted to as much 
aid and comfort to Japan as the appellant was able to give in the cir- 
cumstances, and through their effect on the prisoners of war at the 
eamp, furthered the Japanese war effort by coercing greater effort 
toward extracting war-needed ore from the mine. The overt act 
essential to the crime of treason is present if the act is intended to 
and does accord aid and comfort to the enemy within the circumstances. 
... The fact that the acts committed by appellant were not of a 
nature to be decisive of the war or of such a nature as to, in themselves, 
turn the tide of war, does not cast them as untreasonable.* 


2 Citing Gillars v. U. S., 182 F. (2d) 962 (Dist. Col., 1950); this JourNaL, Vol. 45 
(1951), p. 372. 

3On this point the court said: ‘‘Much is made of the fact that this treatment was 
administered as punishment for the infraction of camp rules, namely, for extracting 
needed food from Red Cross packages sent for but withheld from him [a prisoner-of-war | 
in a storehouse. It is true that the convention relating to prisoners of war signed at 
Geneva, July 27, 1929, provides that prisoners of war shall be subject to the laws, 
regulations, and orders in force in the armies of the detaining power . . . Article 45. 
The same agreement provides, however, that punishments other than those provided for 
the same acts for soldiers of the national armies may not be imposed. Any corporal 
punishment, any form of cruelty, is forbidden. . . . Article 46.’’ 

4See also Burgmann v. U. S., 188 F. (2d) 637 (Ct. App., Dist. Col., Feb. 8, 1951), 
affirming conviction for treason of American citizen who broadcast for the German 
Government in Germany during the war. 








a ee a ee oe Oe 


an 





JUDICIAL DECISIONS 149 


Government-in-exile—effect of decrees on territory under enemy oc- 
cupation 

STATE OF THE NETHERLANDS Vv. FEDERAL RESERVE BANK oF NEW YORK. 
99 F. Supp. 655. 

U.S. District Court, S. D. N. Y., May 14, 1951. Goddard, D. J. 


The state of The Netherlands brought a replevin action against defend- 
ant bank to recover bonds seized from Netherlands nationals by Germans 
during the German occupation of The Netherlands. They had been seized 
by German authorities after the issuance of Decree A-1 on May 24, 1940, 
by The Netherlands Government-in-Exile in England, had been sold on the 
black market in Paris in 1943 by an agent of the German Government, had 
come into the hands of a Swiss firm, and in 1947 had been bought from the 
latter by an American citizen. They were taken from him, on his return 
to the United States, for his failure to comply with the United States 
foreign funds control, and deposited with the bank, as required by law. 
Defendant bank, claiming no title to the securities, interpleaded him and 
he counterclaimed, asserting title to the bonds. 

The court held that neither plaintiff state nor interpleaded defendant 
had established valid title to the bonds, and that they should remain in 
custody of defendant bank to await appearance of the proper claimants or 
other appropriate disposition. The acquisition of the bonds by the inter- 
pleaded defendant was prohibited by American law, which had power to 
regulate his actions outside the United States because of his citizenship. So 
far as concerned his claim, tracing title back through the German seizure, 
the court said: 

under the rules governing land warfare of the Hague Convention, the 
confiscation of private property by a belligerent occupant is expressly 
prohibited... . 

It is conceivable that under the doctrine of Bernstein v. Van Heyghen 
Fréres'! . . . this court should accept without question the validity of 
these official acts of the Nazis. However, the Van Heyghen case, which 
has not been spared unfavorable comment .. . considered only the 
public acts of officials committed within the territorial boundaries of 
the state they served. The ‘‘acts of state’’ doctrine has never been 
applied to official conduct of an enemy nation in territory beyond its 
boundaries under its temporary wartime military occupation. Fur- 
thermore, our executive department has expressly reserved the right 
of the United States to declare invalid the forced transfers of property 
decreed by Nazi officers for the occupied countries. Declaration of 


January 5, 1943. [Department of State Bulletin, Vol. VIII, No. 
185, p. 21.] 


As for the Netherlands decree, the court contrasted the situation with 
that in Anderson v. N. V. Transandine, 289 N. Y. 9, 43 N. E. (2d) 502 


1163 F. (2d) 246 (2d ct., 1947); digest in this Journat, Vol. 42 (1948), p. 217. 
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(1942), wherein the Netherlands Government obtained the vacation of an 
attachment for the benefit of a non-resident alien of property in New York 
owned by a Netherlands national, saying that in the earlier case: 


The court reasoned that the decree was not confiscatory ; rather, it was 
meant to conserve the assets of Netherlands nationals and was in keep- 
ing with New York public policy because designed, in part, to prevent 
such property from falling into the hands of what was then a common 
enemy of The Netherlands and the United States for use in prosecuting 
the war.... 

Changed circumstances, and different facts, require that the appli- 
cation of the Anderson case to the present situation be closely scruti- 
nized. . . . The bonds, in the case at bar, were located within Nether- 
lands territory that was under military occupation by Germany at the 
time Decree A-1 was enacted. In the Anderson ease, the disputed 
property was at all material times situated within the United States. 

Royal Decree A-1, when promulgated by The Netherlands Govern- 
ment-in-exile, in reality was dependent for its enforcement upon the 
cooperation of other sovereigns. .. . 

Furthermore, from the standpoint of international law theory, The 
Netherlands Government-in-exile had the status to legislate in connec- 
tion with assets of its nationals situated in foreign countries whether 
or not such countries chose to apply the law within their respective 
jurisdictions. Military occupation by a belligerent enemy does not 
transfer sovereignty over the occupied territory to that enemy, but 
confers only quite limited authority to regulate the area. . 

The absent sovereign remains the de jure government of the country. 
Recognition as such by the United States and other nations served 
only to confirm this principle... but did not necessarily commit 
them to the acceptance of acts that would not be in accord with the 
authority of an absent sovereign. . . 

In legislating upon the subject of assets of Netherlands domiciliaries 
located outside the occupied territory, the government-in-exile was 
performing functions consistent with its then status. ... 

However, it does not follow that the same criteria apply when the 
legislation concerns assets within the confines of the occupied territory. 
Though remaining the sovereign, the absent government may, never- 
theless, be limited in its further authority to govern the subjugated 
areas... 

There is only meagre authority and commentary upon the power of 
the absent sovereign. In general, the view most prevalent prior to 
World War II, and influenced by the decisions and practices stemming 
from World War I occurrences, considered the acts of the de jure 
governments as having, of themselves, no force and effect in occupied 
territory.” . 

The Belgian authorities have diverged somewhat from this theory 
asserting that the absent sovereign retained his legislative powers 
over the occupied territory. But the doctrine was largely an out- 
growth of decisions of Belgian tribunals passing upon the effect of 


2 Citing Stein, ‘‘Law of Belligerent Occupation,’’ 46 Mich. Law Rev. 341 (1948); 
and Annual Digest, 1929-30, Case No. 292. 
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decrees of the absent Belgian sovereign after Belgian territory was re- 
stored at the conclusion of World War I... . Even the Belgian 
theory recognized that hostile measures, aimed at combatting the oc- 
cupant and hampering his rule, were not applicable in those regions 
occupied by the enemy... 

The decree in question was not a neutral one. If effective as de- 
signed, it would have seriously impaired the negotiability of the bonds 
in question as well as all other transferable claims. It would have 
disturbed the commercial life of the occupied community, and cast 
uncertainty upon numerous normal business and security transactions. 
Its aim was avowedly partisan—to hinder the use of the assets of 
Netherlands domiciliaries by the enemy. . . . Being an instrument of 
economic warfare, it would not be, and was not, implemented by the 
occupying authority so as to affect assets within its territorial control. 

An examination of the development of the American attitude to- 
wards belligerent occupations discloses that it was at least originally 
considered that conquest suspended the sovereignty of the former pos- 
sessor in favor of the enemy occupant. United States v. Rice, 1819, 
4 Wheat. 246,254... . 

Since ratification of the Hague Regulations respecting land warfare, 
it is no longer understood that military occupation effects a transfer 
of sovereignty. ... 

Nevertheless, the United States broadly construes its power to legis- 
late for enemy areas it has occupied. VI Hackworth’s Digest 391. So 
far as I have been able to discover, throughout World War II the 
United States has adhered to its position that, as a matter of law, the 
decrees of an absent sovereign, even a friendly one, were a nullity in 
the areas occupied by the United States except to the extent that the 
United States chose to implement them. 

.. . it must be acknowledged that under concepts prevailing at the 
time Royal Decree A-1 was promulgated, the enactment would not be 
considered applicable in the occupied areas as a matter of international 
law or pursuant to relevant conflict of laws principles. . . .Thus, it was 
not effective to transfer title to assets in territory under enemy military 
occupation at the time the decree purported to do so. 

Only one reason would justify a departure from these principles; 
that is, if modern concepts which condemn the waging of aggressive 
war, as expressed in and after World War II, necessitate an abandon- 
ment of prior theories with respect to the authority of sovereigns ab- 
sent from their homeland by virtue of military occupation. Thus, if 
guided by partisan intent, the occupation itself need not be recognized 
by those in sympathy with the exiled government, and all manner of 
rules and theories may be disregarded to the end that aid is extended 
to the conquered and the conqueror opposed. 

It may be that had this case arisen for decision while the United 
States was at war, some might have felt less compulsion to examine so 
closely the effect of the action of The Netherlands government. But, 
today, farther removed from the influence of these former political 
events and emotions, it is only just that principle be not subordinated 
to expediency insofar as conflict with current international commit- 
ments is not occasioned thereby. . 
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Moreover, in the light of the prime place that comity and reciprocity 
have in international law, other nations are apt to treat us no differ- 
ently, and certainly no more favorably, than we treat them. In de- 
termining the problem now presented, it is quite relevant to bear in 
mind that the policy of the United States, as previously stated, is not 
to treat absent sovereigns as having authority to legislate for areas 
under our occupation. If other nations are to respect this principle 
when considering situations in which we claim it applies, there is some 
responsibility upon us to uphold and apply it when evaluating similar 
circumstances involving others. 


I have little doubt that the restoration of confiscated properties can 
be accomplished, and with the active assistance of the State of The 
Netherlands, in a manner that will afford our and other courts an op- 
portunity fully to hear and determine all claims to these and other 
securities which, after proper notice, may be presented for adjudica- 
tion. Though the perceptible defects in the present method perhaps 
would not, of themselves, justify its rejection, they hardly encourage 
an authorization of the program where its adoption means accepting a 
rule contrary to recognized international law theories of belligerent 
occupations, and contrary to the conceptions and practices of United 
States executive authority in the matter of its own military occupa- 
tions. I am of the opinion . . . that Royal Decree A-—1 did not effect 
a transfer of title to the bonds in question upon which the State of 
The Netherlands may base its claim to the bonds in question. 

. . . The rule has been consistently followed that our courts do not 
question the validity of the acts of foreign governments that affect 
property within the territorial jurisdictions of those governments. . 

This principle . . . must apply only insofar as it is conceded that 
the foreign government acted.within its territorial jurisdiction. How- 
ever, the foregoing discussion demonstrates that the absent sovereign 
lacked the authority to legislate, effectively, for the occupied areas in 
the manner it attempted. For this reason, the above mentioned rule is 
not deemed apposite to the case at bar. 


Belligerent occupation—occupation currency, and legality of Japanese 
decrees 

Axzortiz & Co. v. Price. 99 F. Supp. 602. 

U. S. District Court, Utah, June 16, 1951. Ritter, D. J. 


Plaintiff Philippine company sued defendant, an American formerly an 
official in the Philippines, on notes which he had given while held by 
Japanese authorities occupying the Philippines. These notes had been 
given in order to get money (Japanese military occupation currency) with 
which to bribe Japanese guards and buy food for defendant and his as- 
sociates while held in the Santo Tomas prison camp. Defendant claimed 


(1) 


that the notes were void ‘because given for occupation currency, which 


he claims to have been illegal in view of the wrongfulness of the Japanese 
invasion and occupation; and (2) that the notes themselves were illegal 
by the law in force in the Philippines under Japanese occupation, since 
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prisoners and internees were strictly forbidden to have any such dealings 
with civilians such as those who lent the money, such lenders being in 
danger of execution by the Japanese authorities if caught. The court held 
that the notes were not illegal, since the Japanese occupation authorities 
had the right to issue the occupation currency but had no right to make 
the loan transaction illegal. 

After an elaborate discussion of the use of military occupation currency 
by various occupying forces during the past 800 years, the court said in 
part: 


This court concludes that the Japanese war notes were a legal medium 
of exchange. The Supreme Court of the Republic of the Philippines 
has so held.t. To apply the general doctrine of the turpitude of con- 
sideration, as it affects the validity of contracts, to this currency would 
work the grossest injustice to millions of people in the Philippines, as 
the Supreme Court of the United States pointed out in the American 
Civil War cases. .. . It would be a cruel and oppressive judgment, at- 
tended by the greatest inconveniences imaginable, if all the transac- 
tions of the inhabitants of the Philippines, during the years of the 
Japanese occupation, were held tainted with illegality, because of the 
use of this currency. . . . Moreover, in no sense could the use of the 
Japanese fiat currency in the transaction in question here be said to 
have been in aid of the invasion or occupation of the Philippines by 
the enemy Japanese... . 

And, this court concludes that no valid legal consequence can attach 
in this court to an enemy edict or regulation forbidding friends, under 
penalty of death to help a citizen of the United States survive cruel 


and barbarous imprisonment. Any other view would discourage such 
; | assistance at a time when most desperately needed. . . . To hold valid 
l the Japanese army regulation against this traffic in money and the 
1 death penalty imposed upon our people for its violation, is not only 
S 


contrary to the public policy of this land, but is repugnant to our deep- 
est convictions. 

e Holding the Japanese authorities to have been limited by the rules of land 
warfare and in particular Article 43 of the Regulations annexed to the 
Hague Convention of 1907 on Land Warfare, the court said: 


international law has recognized the right of the occupant to make 
regulations for the protection of his military interests and the exercise 


- of police powers. However, such law also imposes upon the occupant 
Ny the duty to maintain public order and to provide for the preservation 
n of the rights of the inhabitants. 

th soe 

The international law principle to be applied ia the determination 
ad of these questions is simple: Were the Japanese decrees or regulations 
ch limited to the necessity of preserving the peace, order and good gov- 
se ernment of the Philippines? 

ral 1 Citing Haw Pia v. China Banking Corp., 13 Lawyers Journal (Manila) 173 (1948), 


ice digested in this JouRNAL, Vol. 43 (1949), p. 821. 
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Anything else was outside and beyond the authority conferred by 
international law... . 

The Japanese occupation was an act of unprovoked aggression. It 
was an international crime. It was outside and in violation of inter- 
national law. 


Tested by the principle that a belligerent occupant’s decrees or 
regulations must be in the interest of the welfare of the inhabitants to 
be entitled to recognition by this court, the Japanese fiat currency was 
valid, but the prohibition of traffic between the internees and their 
friends was not. 


It would seem to be clear that the power of a military occupant to 
issue a fiat currency for use in occupied territory is fully established 
and recognized by the United States, as well as in international law, 
and history, and practice. 


The acts of the belligerent occupant are valid which benefit and pro- 
tect the inhabitants. And, so too are his acts which provide against 
the unnecessarily severe derangement of the ordinary pursuits and 
business of society. 

On the other hand, those acts of the belligerent occupant are not 
valid which are directed by the enemy against this nation or its citi- 
zens, are obnoxious to our ideas, and are intended primarily to aid his 
efforts to put us down... . 

. .. From an international law point of view this court may hold 
the Japanese decree against this traffic in money inoperative upon any 
of three possible grounds: 


First, we are free under international law to choose our own theories 
of conflict of laws, and, that is particularly true, where the acts to 
which we refuse recognition are the acts of an enemy. 


Second, the Japanese regulation in question was ultra vires, because 
the power to make it cannot be found in, or deduced from the Hague 
Regulations, and they are the measure of international illegality. 


Third, we may refuse recognition to all measures taken by Japan 
in violation of the rules of international law. The notes in question 
and the traffic in money out of which they arose were the direct, if not 
inevitable result of the starvation and ill-treatment of our people who 
were Japanese prisoners-of-war. 

At the very least the Japanese army violated Articles 4 and 7 of the 
Hague Regulations . . . in their treatment of these prisoners, and vio- 
lated the corresponding improved and elaborated provisions, Articles 
2,4,and 11... of the Geneva Convention of July 27, 1929 Relative 
to the Treatment of Prisoners of War... . 

The edict in question was an implementation of the policy, and a 
further attempt on the part of the Japanese, to starve and torture our 
people in an intolerable and internationally illegal manner. 
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Dual nationality—‘‘election’’ not required of native-born citizen—ex- 
patriation 

TomaAsiccHio v. ACHESON. 98 F. Supp. 166. 

U. S. District Court, Dist. of Col., June 18, 1951. Holtzoff, D. J. 


The court granted a declaratory judgment that plaintiff was an American 
citizen when it was shown that he was born in the United States June 16, 
1915, taken to Italy by his Italian parents within two months, and had re- 
sided in Italy continuously until after bringing the action in 1949. He 
said that poverty prevented his return to the United States. Despite the 
contention that he had lost American citizenship by failure to take any 
steps to preserve and exercise it after reaching the age of 21, the court 
said : 


Dual nationality is a well recognized concept in international law. . . 
Writers on international law have often observed in a general way, at 
times somewhat loosely, that a person in this position upon reaching 
his majority has the right to elect which nationality he will retain; that 
he is under a duty to make the choice; and that if he fails to do so, 
he becomes permanently subject to the laws of the country in which 
he then resides, if he is living in one of the states that claim his al- 
legiance. 

Citizenship depends, however, entirely on municipal law and is not 
regulated by international law. Acquisition of citizenship of the 
United States is governed solely by the Constitution and by Acts of 
Congress. . . . Similarly, expatriation or loss of citizenship is regu- 
lated solely by Acts of Congress or by treaty. 


Whether the doctrine of election is applicable to any of the types of 
dual nationality must be determined by recourse to the pertinent 
statutes. . . . the doctrine of election is expressly made applicable to 
persons who acquire dual citizenship by the naturalization of their 
parents in a foreign country. 

. . . There has been no statutory provision, and there is none now, 
requiring election in any form on the part of a person who has dual 
nationality, or providing for expatriation because of failure to elect 
citizenship of the United States in respect to any dual national, except 
of the type heretofore mentioned, namely, a person who acquires the 
second nationality by his parents’ naturalization in a foreign state.’ 


Discussing practice of the Department of State and of the Immigration 
and Naturalization Service, the court continued: 


it is the established policy of the Department of State to consider the 
question of election in connection with a dual national only in de- 
termining whether to extend protection to such a citizen of the United 
States who is permanently residing abroad. The Department has 
recognized that such a person does not lose his citizenship except under 
the circumstances and in the instances expressly prescribed by statutory 


1The court pointed out this as the distinction of the present case from Perkins v. 
Elg, 307 U. 8. 325 (1939); this Journa, Vol. 33 (1939), p. 773. 
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law of the United States. It has been the traditional course, however, 
not to extend diplomatic protection to a citizen of the United States 
who possesses dual citizenship and who after reaching his majority is 
permanently residing in the other country that claims his allegiance. 
On the other hand, it has not been the view of the Department that 
such a person automatically becomes expatriated and loses his status 
as a citizen of the United States. There is a vast distinction in prin- 
ciple between loss of citizenship and deprivation of the privilege of 
protection at the hand of the American Government. 


this Court reaches the conclusion that a person born in the United 
States of alien parents, who possesses dual nationality and who perma- 
nently resides during his minority in the other country that claims his 
allegiance, need not make any election to retain his American citizen- 
ship on reaching his majority and does not become expatriated by fail- 
ure to do so. 

Plaintiff was held not to have lost American citizenship by service in the 
Italian Army, such service being considered involuntary. The court said 
that he was not under a duty to protest being drafted into the Italian Army 
since protest would have been futile, adding: 

The plaintiff might well have feared severe reprisals if he either pro- 
tested or contested the order to respond to the draft. During the 
Fascist regime in Italy it would have been realistic to fear such an 
eventuality. The Government does not restrict its solicitude to stout- 
hearted men. The timid, the weak, and the ignorant are equally 
entitled to its protection. The law does not exact a crown of martyr- 
dom as a condition of retaining citizenship. 
Any oath of allegiance upon entering the Italian Army was taken while he 
was a minor, and thus did not expatriate him. The court finally found 
that plaintiff’s voting in Italian elections in 1946 and 1948 was the result 
of duress ‘‘exercised by means of posters, threatening with penalties any- 
one failing to vote,’’ and of information ‘‘that anyone who did not vote 
would be unable to get food because he would receive no ration coupons.’’ 


Note: Zimmer v. Acheson, 191 F. (2d) 209 (Ct. App. 10th, Aug. 29, 
1951), held that a man born in Germany in 1905 to a German father who 
had been naturalized in the United States and had then returned to Ger- 
many, had lost his American citizenship by failure to overcome the pre- 
sumption of expatriation through continued residence abroad. The son 
had come briefly to the United States in 1908, 1925, 1933-1934, and 1938. 
Although drafted into the German Army in 1940, he contended that his 
German military service was involuntary and that he had refrained from 
swearing allegiance to Germany in connection therewith. Expressing 
doubts whether the evidence showed no expatriation through those acts, 
Judge Phillips rested on the Act of 1907, 34 Stat. 1228, in holding that 
though the son acquired American citizenship by birth, he lost it through 
failure to rebut the presumption of expatriation. He ruled that one who 
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acquired citizenship by birth abroad to a citizen father had the status ‘‘of 
a naturalized citizen and not a native-born citizen,’’ pointing out that: 
‘‘There are only two classes of citizens of the United States, native-born 
citizens and naturalized citizens; and a citizen who did not acquire that 
status by birth in the United States is a naturalized citizen.’’ The Act of 
1907 provided that ‘‘any naturalized citizen’’ should be presumed to have 
lost American citizenship by residing for two years ‘‘in the foreign state 
from which he came, or for five years in any other foreign state.’’ 


Expatriation—unconstitutionality of U. 8S. statute 
Kryokuro OKimuRA v. ACHESON. 99 F. Supp. 587. 
U.S. District Court, Hawaii, Sept. 12, 1951. McLaughlin, D. J. 


Granting a petition for a declaratory judgment that a person, born in 
the United States of Japanese parents but educated chiefly in Japan, had not 
lost American citizenship by service in the Japanese Army or voting in 
postwar Japanese elections, the court held unconstitutional those portions 
of 8 U. S. Code § 801 which provide that expatriation results from such 
acts. The court said in part: 


a native citizen may lose that status by naturalization in a foreign 
country if the American national complies with the formalities with a 
specific, as distinguished from constructive, intention to cast off his 
United States citizenship. 

Our concern is, rather, where in the Constitution is to be found any 
grant of power—specific or reasonably implied—by which Congress is 
authorized to divest an American born citizen of his nationality be- 
cause, having also Japanese nationality, he served in the Japanese 
Army or voted in an election in Japan? 








It is the view of this Court that while the Constitution gives the 
Congress plenary power over citizenship by naturalization, it leaves 
the Congress no power whatsoever to interfere with American citizen- 
ship by birth. 


Congress may not thus declare that by performing such and such 
an act, in or out of the United States, a citizen will become expatriated. 
Congress has been given control over only one means of creating United 
States citizenship, namely by naturalization. It has the power to 
create and to condition that grant of citizenship; but it is wholly de- 
void of any power to destroy citizenship by birth. 


a native American citizen can be deprived of his birthright only if he 
undergoes some foreign procedure comparable to our system of nat- 
uralization. 

The Constitution of the United States prescribes only two methods 
by which American citizenship can be acquired: by birth and by 
naturalization. I do not believe that Congress can specify means of 
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losing ‘that citizenship that are in no way related to the means of 
acquiring it.? 

Note: In Toy Teung Kwong v. Acheson, 97 F. Supp. 745 (N. D. Cal., 
May 24, 1951), it was held that the ‘‘residence’’ of the father in the United 
States, required under 8 U. S. Code § 601(g) for the child to become a 
citizen when the mother was not a citizen, was satisfied when the United 
States was the father’s ‘‘place of general abode,’’ even though the father 
was not physically present in the United States for the statutory period. 

Expatriation by voting in elections abroad was dealt with in Acheson 
v. Mariko Kuniyuki, 189 F. (2d) 741 (Ct. App. 9th, June 14, 1951); 
190 F. (2d) 897 (Ct. App. 9th, July 27, 1951) ; Hichino Uyeno v. Acheson, 
96 F. Supp. 510 (W. D. Wash. Mar. 23, 1951) ; and Kasumi Nakashima v. 
Acheson, 98 F. Supp. 11 (S. D. Cal., June 22, 1951). Expatriation by 
Japanese military service was found in Toshio Kondo v. Acheson, 98 F. 
Supp. 884 (S. D. Cal., May 10, 1951), and Minoru Hamamoto v. Acheson, 
98 F. Supp. 904 (S. D. Cal., May 10, 1951). Petro v. McGrath, 188 F. 
(2d) 978 (Ct. App., Dist. Col., Nov. 16, 1950), held that acts committed 
prior to the 1940 Nationality Act did not cause expatriation under that Act. 

Those admitted as minor children of Chinese treaty merchants were held 
to have acquired the necessary legal residence in the United States to be- 
come naturalized, in U. 8. v. Lee Cheu Sing, 189 F. (2d) 534 (Ct. App. 
10th, May 21, 1951), and U. S. v. Yin Inu, 190 F. (2d) 400 (Ct. App. 2d, 
July 10, 1951). Naturalization was denied because of a false statement 
in the naturalization petition, in Stevens v. United States, 190 F. (2d) 880 
(Ct. App. 7th, Aug. 3, 1951). On good moral character for naturalization, 
see Petition of Pacora, 96 F. Supp. 594 (S. D. N. Y., March 30, 1951). On 
cancellation of naturalization, see Zurini v. U. S., 189 F. (2d) 722 (Ct. 
App. 8th, June 20, 1951), and U. S. v. Rojas-Vasquez, 97 F. Supp. 550 
(W. D. Tex., May 7, 1951). 

In Varleta v. Barber, 98 F. Supp. 177 (N. D. Calif., June 15, 1951), a 
native of the Philippines, who had entered Hawaii for permanent residence 
in 1931 and who in 1935 had come to the United States where he had lived 
except for periods of work on American-owned vessels, was held entitled 
to enter the United States after a voyage, although he lacked any immigra- 
tion visa. He had been a national, though not a citizen, of the United 
States prior to Philippine independence; during that time, and after the 
Philippine Independence Act of 1934, Philippine citizens who were not 
American citizens were denied admission to the continental United States 
from Hawaii. After Philippine independence was achieved in 1946, how- 
ever, the ordinary immigration laws applied to persons born in the Philip- 
pines (who became aliens rather than non-citizen nationals), and as a law- 


1 To like effect see Hisao Murata v. Acheson, 99 F. Supp. 591 (D. Hawaii, Sept. 12, 
1951). 
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fully resident alien of Hawaii he became eligible to enter the United States 
without visa. 

On exclusion of aliens, see U. S. ex rel. Russo v. Thompson, 188 F. (2d) 
244 (Ct. App. 2nd, April 2, 1951) ; Ferrer v. Fronton Exhibition Co., 188 
F. (2d) 954 (Ct. App. 5th, May 4, 1951) ; Wah v. Shaughnessy, 190 F. (2d) 
488 (Ct. App. 2nd, June 26, 1951); U. S. ex rel. Kwang Hai Chew v. 
Colding, 97 F. Supp. 592 (E. D. N. Y., May 11, 1951), and 98 F. Supp. 717 
(E. D. N. Y. June 26, 1951) ; U. S. ex rel. Kustas v. Williams, 98 F. Supp. 
15 (KE. D. N. Y. June 7, 1951). Illegal entry by an alien was involved in 
U. S. v. Sineiro, 190 F. (2d) 397 (Ct. App. 3d, July 19, 1951). Deporta- 
tion cases included Carlson v. Landon, 187 F. (2d) 991 (Ct. App. 9th, March 
13, 1951) ; Anderson v. Boyd, 188 F. (2d) 530 (Ct. App. 9th, Apr. 12, 
1951); U. S. ex rel. Heikkinen v. Gordon, 190 F. (2d) 16 (Ct. App. 8th, 
June 20, 1951); U. S. ex rel. Rubio v. Jordan, 190 F. (2d) 573 (Ct. App. 
7th, July 24, 1951); U. 8. ex rel DiMaggio v. Shaughnessy, 97 F. Supp. 
513 (S. D. N. Y. May 9, 1951) ; Lwm Man Sing v. Acheson, 98 F. Supp. 777 
(D. Hawaii, Aug. 17, 1951) ; U. S. ex rel. Bittelman v. District Director, 99 
F. Supp. 306 (S. D. N. Y., Aug. 20, 1951). An indictment under the In- 
ternal Security Act for failure to depart when a warrant for deportation 
was issued, was upheld in U. S. v. Spector, 99 F. Supp. 778 (S. D. Cal. 
Sept. 12,1951). Enemy alien status was considered in U.S. ex rel. Jaegeler 
v. Carusi, 187 F. (2d) 912 (Ct. App. 3d, Apr. 2, 1951). Violations of the 
immigration laws were involved in Paiz-Nunez v. U. S., 191 F. (2d) 146 
(Ct. App. 9th, July 25, 1951), and Chengfan Hsu v. Philippine Air Lines, 
98 F. Supp. 805 (N. D. Cal. Aug. 3, 1951). 


Military occupation—recognition of decrees—transfer of property 
IN Re Muuuer’s Estate. 104N. Y. 8S. (2d) 183. 
N. Y., Surrogate’s Ct., Kings Co., April 20, 1951. Rubenstein, Surr. 


The Attorney General, as successor to the Alien Property Custodian, 
vested all rights of three German legatees to whom a New York testator 
made bequests. In 1949 a document was recorded in the Surrogate’s Court 
whereby these aliens renounced their legacies, which would therefore be- 
come part of the undistributed estate and not subject to vesting. The 
court granted a motion by the Attorney General to strike these renuncia- 
tions from the record, as in violation of a Military Government law of 
January 21, 1947, prohibiting any transactions with respect to ‘‘foreign 
exchange assets’’ owned or controlled by any person in Germany, unless li- 
censed by Military Government. Testator had died in 1946, and the 
legatees lived in the United States Zone of Germany. The court found the 
right to inherit was included in the definition of ‘‘foreign exchange as- 
set’’; and held that it was ‘‘required to give effect to the command of the 
Military Government.’’ Not only was this necessary to prevent possible 
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diversion of.funds ‘‘into the hands of someone not wholly in sympathy with 
the objectives of the United States,’’ but the court felt that it was ‘‘com- 
pelled to recognize the law as binding on the court as an expression of the 
dominant policy of the United States.’’ 


Note: In re Reths’ Estate, 227 Pace. (2d) 564 (Calif. Ct. App., 2nd Dist., 
Feb. 18, 1951), involved bequests by an American citizen dying in Cali- 
fornia in 1946 to charitable institutions and three Germans in the United 
States Zone of Germany. The Alien Property Custodian vested the inter- 
ests of the three Germans. The American next of kin were unable to per- 
suade the court that the bequests were void because Germany allegedly did 
not permit Americans to inherit property in Germany; without discussion 
of the 1923 treaty, the court found that Americans had the right to in- 
herit in Germany in 1946. 

In McGrath v. Cities Service Co., 189 F. (2d) 744 (Ct. App. 2d, June 13, 
1951), it was held that plaintiff as successor to the Alien Property Custodian 
might enforce rights represented by negotiable bearer bonds issued by 
defendant and seized by Russian occupying authorities in Berlin prior to 
the time of vesting by the Custodian. The situs of the debt was held to be 
in the United States and thus subject to the Custodian’s control. To like 
effect, see In re Central States Power and Light Corp., 99 F. Supp. 157 
(Del., July 18, 1951). 

Uebersee Finanz-Korporation A. G. v. McGrath, 191 F. (2d) 327 (Ct. 
App., Dist. Col., Feb. 8, 1951), upheld the vesting by the Custodian of 
stock of an American corporation in which Germans in Germany had the 
beneficial interest, though legal title lay in their son who was a Liechten- 
stein national. In Feyerabend v. McGrath, 189 F. (2d) 694 (Ct. App. 
Dist. Col., May 17, 1951), a claim for return of vested property was re- 
jected when it was shown that claimant native citizen of the United States 
had married a German husband in 1904 and had resided in Germany ever 
since ; the test of German residence was sufficient to make her an ‘‘enemy,”’ 
regardless of whether she had lost American citizenship. In Vort v. 
McGrath, 99 F. Supp. 57 (D. C. Dist. Col., April 11, 1951), the American 
citizen claimant to vested property was held to have been a ‘‘cloak’’ for 
German interests and thus did not recover the property. In Shoso Nii v. 
McGrath, 98 F. Supp. 509 (D. Hawaii, June 26, 1951), claimant to vested 
property failed to convince the court that title had been transferred from 
an enemy Japanese father to an allegedly citizen son. 

The Brighton, [1951] 2 Lloyd’s List L. R. 65 (Adm. Div., June 13, 1951), 
involved a salvage action brought in England by the German owners of 
tugs in the British Zone of Germany which had aided a British vessel in 
the German River Weser in 1949. Though alien enemies, plaintiffs sued by 
royal license. The court rejected defendant’s contention that, ever since the 
British occupation of Germany, plaintiffs had lost ownership of their tugs 
to the British Government. Willmer, J., said: 
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There is no question of any annexation on the part of His Majesty, nor 
ean there be, in my judgment, any question of His Majesty having 
acquired rights of property previously vested in the citizens of that 
part of Germany. All that can be said ... is that wide powers of 
requisition, and so forth, are vested in the occupying Power. 


Defendant’s contention was said to be ‘‘wholly without merit.’’ 


U. N. Declaration of Human Rights not Austrian law 
Verfassungsgerichtshof, Oct. 5, 1950, Zl. B. 106/50. Oecesterr. Juristen- 
Zeitung, 1951, p. 94. 


In a decision reported briefly in 78 Journal du Droit International 
(Clunet) 622, the Austrian Constitutional Court rejected an appeal which 
claimed that certain Austrian restrictions on admission to the Bar of per- 
sons who had qualified as lawyers abroad constituted a violation of the 
principle of equality before the law as embodied in the Austrian Constitu- 
tion and in the United Nations Declaration of Human Rights. No viola- 
tion of the Austrian Constitution was found, and as for the Declaration, 
the court said: 


This argument fails, as the Resolution of the United Nations adopting 
the Universal Declaration of Human Rights has not been incorporated 
into the national law of Austria;—all the more so, as the Austrian 
Republic has not yet been accepted as a member of the United Nations. 


War crimes—question of diplomatic immunity 
Apetz. Sirey, 1950.1.185. 
France, Cour de Cassation, July 28, 1950. 


Having been condemned by the Paris Military Tribunal to twenty years’ 
hard labor for his war crimes, which included the murder, torture and de- 
portation of Frenchmen and Jews, the defendant appealed to the Court 
of Cassation. One ground for appeal’ was based on diplomatic immunity 
under French laws and international law and custom, for acts done while 
he was German Ambassador. Although the court rejected the appeal, it ad- 
mitted that 


The privileges and immunities which the representatives of foreign 
nations enjoy are obstacles to the prosecution and punishment by the 
national jurisdiction of crimes and misdemeanors committed by an 
ambassador, whether committed in the exercise of his official duties or 
during the continuance of these duties. 


The court went on, however, to say that it did not appear from the lower 
court’s opinion or from the documents submitted that the defendant had 
actually been accredited as Ambassador from the German Government to 
the Vichy Government. Since the problem remained one of mixed fact and 
law, it could not be heard by the Court of Cassation. It added: 


1The court found that alleged procedural errors did not prejudice the defendant. 
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Moreover, the ordinance of August 28, 1944, concerning the punish- 
ment of war crimes excludes by its very object the application of any 
provision of domestic or international law when the effect would be to 
subordinate the prosecution to the authorization of the government of 
the country to which the guilty person belongs. 


Note: In Auditeur Militaire ce. Krumkamp, Pasicrisie Belge, 1950.3.37 
(Feb. 8, 1950), the Belgian Conseil de guerre de Brabant found a German 
guilty of the war crimes of violence against inhabitants of occupied Belgian 
territory, despite defendant’s contention that the Regulations on Land War- 
fare annexed to the Hague Convention did not specifically prohibit acts 
of violence against the inhabitants of occupied territory. The court pointed 
out that ‘‘international law is and remains a customary law’’; that ‘‘the 
London Charter and Statute of the International Military Tribunal, and 
consequently the Niirnberg judgment, are founded expressly on this cus- 
tom’’; and that in the preamble to Hague Convention IV of 1907 the parties 
recognized that the annexed Regulations did not cover ‘‘all the circum- 
stances which arise in practice,’’ and provided that in the cases not covered, 
‘the inhabitants and the belligerents remain under the protection and the 
rule of the principles of the law of nations, as they result from the usages 
established among civilized peoples, from the laws of humanity, and the 
dictates of the public conscience.’’ (See this JourNAL, Supp., Vol. 2 
(1908), p. 90, at pp. 91-92.) The court added: 


In looking for principles of international law which result from the 
usages established among civilized peoples, from the laws of humanity, 
and the public conscience, the conseil de guerre is today guided by the 
Universal Declaration of Human Rights, adopted without opposition 
by the General Assembly of the United Nations on December 10, 1945. 

In its Article 5, this Declaration provides ‘‘No one shall be sub- 
jected to torture or to cruel, inhuman or degrading treatment or pun- 
ishment.’’ [This JouRNAL, Supp., Vol. 43 (1949), p. 128.] 


In matters concerning respect for human rights, there can be no 
difference between time of war and time of peace. In particular a war 
of aggression, which has been declared criminal on the part of those 
who willed it, prepared for it, and threatened it, cannot serve as a 
justification for acts which have been condemned, without restriction 
as to time, place or circumstances, for the sole reason that they attack 
the dignity of human personality. 

At any rate, even if the state of war justifies acts of hostilities on 
the part of the belligerent, it cannot in any event justify acts which 
are contrary to the laws and customs of war... . 

Activities hostile to the occupants on the part of the victims may 
expose them to punishment regularly inflicted by enemy military tri- 
bunals in applying the enemy’s laws—a risk which they have accepted 
and of which they have taken the chance—but it would not authorize 
the accused in subjecting them to torture and cruel treatment, even 
for the purpose of establishing their culpability, or of discovering 
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depots of arms or the ramifications of resistance organizations of which 
they formed a part. 


Rejecting the contention that war crimes were limited to those specified 
in the London Agreement of August 8, 1945, for the establishment of the 
International Military Tribunal (this JournaL, Supp., Vol. 39 (1945), p. 
258), the Belgian Court of Cassation upheld the conviction of Germdns 
guilty in Germany of crimes against Belgian civilians taken to Germany as 
laborers, in Képpelmann, Pasicrisie Belge, 1951, 1, 180 (Nov. 27, 1950). 
The court relied on customary international law and the 1907 Hague Con- 
ventions. 

Involving the concept of criminality through membership in the organi- 
zations found guilty of war crimes by the International Military Tribunal 
at Niirnberg, see Graff et al., 78 Journal du Droit International (Clunet) 
578 (1951) (France, Court of Cassation, Aug. 3, 1950). The court held 
that those charged as members of such an organization were entitled to 
show their innocence on the ground of having no knowledge of the aims 
or criminal acts of the group, or of having been forced to join, if they 
were no personally implicated in the criminal acts committed. See also 
decision of the French Court of Cassation, June 3, 1950, in Hauck, Voigt, 
et al., Ibid. 572. 


Enemy nationality—domestic corporation controlled by enemy 

FILIPINAS COMPANIA DE SEGUROS v. CHRISTERN, HUENEFELD & Co., 
Inc.* 

Republic of the Philippines, Supreme Court, May 25, 1951. Paras, 
C. J. 


On October 1, 1941, respondent Philippine corporation, a majority of 
whose stockholders were Germans, obtained from petitioner Philippine 
corporation an insurance policy on a building in Manila. When the build- 
ing burned in 1942 during the Japanese military occupation, petitioner 
paid the insurance claim upon orders of occupation authorities but denied 
that it was due. After Philippine independence in 1946 petitioner sued to 
recover from respondent the sum paid, on the ground that the insurance 
contract terminated with the declaration of war between the United States 
and Germany in December, 1941. The lower court held that the contract 
was not terminated, since it considered the nationality of the corporation 
to be determined solely by the state or country in which it was incorporated. 
Reversing, the Supreme Court held in favor of petitioner, saying: 

There is no question that majority of the stockholders of the re- 
spondent corporation were German subjects. This being so, we have 
to rule that said respondent became an enemy corporation upon the 


outbreak of the war between the United States and Germany. The 
English and American cases relied upon by the Court of Appeals have 


*Ms. copy of opinion supplied by Dr. Martin Domke. 
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lost their force in view of the latest decision of the Supreme Court of 
the United States in Clark vs. Uebersee Finanz Korporation’ ... in 
which the control test has been adopted.’ 


Dual nationality—treaty interpretation 

DucHoup v. BANQUE Mavrice TroitLteT. Entscheidungen der Schwei- 
zerischen Bundesgerichtes, 1950.1.34. 

Switzerland, Federal Tribunal, Feb. 22, 1950. 


A Swiss bank sued defendant, who was domiciled in France but had both 
Swiss and French nationality. Under a treaty of June 15, 1869,° between 
France and Switzerland, such a suit by a Swiss national against a French 
national (or by a French national against a Swiss national) could be brought 
only in the courts of defendant’s domicile. Defendant’s appeal from Swiss 
proceedings against him was rejected, however, on the ground that the 
treaty was inapplicable. Although defendant was domiciled in France 
and had done his military service there, he remained a dual national, and: 


except where a treaty provides otherwise, an individual possessing 
two nationalities is to be considered as its own national by each of the 
two states whose nationality he has. 
Thus for a Swiss court this was an action by a Swiss bank against a Swiss 
national, and not within the terms of the treaty. 


War—effect on contracts and enemy status 

HaNcKAM Kwinetone Woo v. Liu Lan Fone. [1951] 2 All Eng. 
L. R. 567. 

United Kingdom, Privy Council, July 23, 1951. Lord Simonds. 


Appellant, a resident of the British Colony of Hong Kong, fled to Free 
China in 1942 at a time when Hong Kong was under the occupation of the 
Japanese, and gave Chan a general power of attorney authorizing Chan 
to sell appellant’s property as he saw fit. Chan made an agreement to sell 
to a purchaser who died before the sale was completed and the purchaser's 
executrix claimed that the sale must be carried through. 


332 U. S. 480 (1947); this JouRNAL, Vol. 42 (1948), p. 470. 

2 The court quoted at length from a paper on ‘‘Enemy Corporations’’ by Dr. Martin 
Domke, presented to the Second International Conference of the Legal Profession, The 
Hague, 1948, and published in revised form in International Law Quarterly, Vol. 3 
(1950), p. 52. It also stated that in Haw Pia v. China Banking Corp., this JourRNAL, 
Vol. 43 (1949), p. 821, it had held that company to be ‘‘ ‘enemy’ as used in the Trading 
with the Enemy Acts of civilized countries not only because it was incorporated under 
the laws of an enemy country but because it was controlled by enemies.’’ 

359 British and Foreign State Papers 485. Art. I provides that ‘‘Dans les 
contestations ... qui s’éléveront soit entre Francais et Suisses, soit entre Suisses et 


1 


Francais, le demandeur sera tenu de poursuivre son action devant les juges naturels du 
défendeur.’’ An Additional Act of Oct. 4, 1935, 195 League of Nations Treaty Series 
287, expanded the scope of the types of actions covered to include that here in question. 
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One of the grounds on which appellant defended against the performance 
of the agreement (unfavorable to him) was that appellant and Chan were 
divided by the line of war, appellant being in Allied Free China and Chan 
in enemy-occupied Hong Kong, and that therefore the power of attorney 
was abrogated and appellant was not bound by Chan’s agreement. The 
court replied that in the absence of statute, the common law of England 
applies in Hong Hong, but that Hong Kong law itself could not turn all 
the residents of the colony into enemies. The problem is: ‘‘What is the 
common law of England in this matter if England is itself enemy-occupied 
territory ?’’ 

Lacking precedents, the court examined the reason why trading with 
the enemy is considered criminal at common law and stated: 


the common feature of every statement of the principle . . . is that 
the person with whom intercourse is illegal is regarded as an enemy 
by the court which has to determine the illegality. This is most clearly 
shown in connection with the rule as to the procedural disability 
which attaches to enemies. 


Because appellant escaped to the territory of the King’s allies, he cannot 
be considered an enemy and neither can Chan, for he is in the courts of his 
own colony. 


The result seems plainly to ensue that, whatever consequences might 
follow outside the occupied territory if one of its inhabitants, who has 
left it, seeks to maintain or to initiate relations with another who has 
stayed within it, yet the courts of that country cannot regard either 
him who has left or him who has stayed behind as enemies of the King 
or enemies of each other. 


Having thus shown the difference between results in the courts of a 
belligerent Power and the courts of an occupied territory, the court applied 
the same reasoning to the basis of the abrogation of contracts by war. The 
court found it unnecessary to determine whether a general power of at- 
torney is ordinarily abrogated when donor and donee are divided by line 
of war. The decision of the Supreme Court of Hong Kong that the ap- 
pellant was bound by the agreement was affirmed. 


Prize—‘capture’’ of uncompleted vessels in enemy port 

THe HERMES AND OTHER Hutts. 1 Lloyd’s Prize Cases (2nd Ser.) 289. 

United Kingdom, Admiralty Div. (in Prize), May 10, 1951. Lord 
Merriman, P. 


The Crown sought condemnation in prize of five partly-built ships lying 
m northwest German ports when the ports were taken by Allied forces in 


1In The Katrine Maersk, 1951 A.M.C. 324 (Jan. 26, 1951), an arbitration held the 
Korean conflict to be a ‘‘war’’ as that term was used in a charter party, at least after 
intervention by Chinese Communist forces. A like result was reached in an arbitration 
involving a charter party, reported as The Simon Benson, 1951 A.M.C. 585 (Feb. 13, 
1951). Contra, see The Yankee Fighter, 1951 A.M.C. 579 (arbitration, Feb. 28, 1951). 
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1945 (Liibeck on May 2, Emden on May 6, and Flensburg on May 10). 
There was no formal capture of the completed ships until 1947. It was 
admitted on behalf of the Crown that there was no right to seize German 
property in prize after the Allied Declaration of June 5, 1945, regarding 
Germany ;‘ the elaborate provisions therein for control of Germany and 
German merchant shipping were deemed inconsistent with any right there- 
after of one of the Allies to seize shipping as prize. Claimants contended 
that no capture could take place after the surrender of German forces in 
Northwest Germany May 4, 1945,? or at any rate after the general uncon- 
ditional surrender of May 8.° 

Condemning the ships as prize, the court held that they had been cap- 
tured when the ports were captured, since control of the ports by the 
British Navy was such that no German was permitted to board a German 
ship nor enter the shipyards without authority; specific intent to capture 
the vessels was not held necessary. Emden and Liibeck were captured 
before the general cessation of hostilities, since, despite the May 4 sur- 
render, there remained a possibility of German attacks at least from the 
air. As for Flensburg, the right to seize in prize survived even the general 
unconditional surrender of May 8. The court said: 


So far from there being any obligation upon the Allies to lay down 
their arms, it is, I think, indisputable that, as in the case of the board- 
ing party . . . or the landing party . . . the naval and military forces 
which occupied these ports advanced, figuratively speaking, in full 
panoply with all appropriate precautions to guard against surprise 
and if necessary to impose their will on the surrendered enemy... . 
This, it seems to me, is the very antithesis of an implied contract that 
both sides shall refrain from any hostile act, and bears no resemblance 
to an armistice arranged upon the terms that neither side shall do any 
belligerent act so long as it lasts. 


In reply to claimants’ contention that the uncompleted ships were not 
proper subjects of prize, being neither ships nor cargo, and that therefore 
they were entitled to the immunity accorded enemy private property on 
land under the rules of land warfare, the court referred to their maritime 
character and their ‘‘convertibility to warlike use’’ (on the analogy of 
contraband) and added: ‘‘being ‘maritime property in a maritime town,’ 
they were captured bodily when the ports in which they lay were cap- 
tured.’’ 

160 Stat. 1649; this Journat, Supp., Vol. 39 (1945), p. 171. 


2The Axis in Defeat (Dept. of State Pub. 2423, 1945), p. 22. 
359 Stat. 1857; this JouRNAL, Supp., loc. cit., p. 169. 
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La Plataforma Continental ante el Derecho. By Gilbert Gidel. Trans- 
lated from the unpublished French original by A. Herrero Rubio. Val- 
ladolid: Valladolid University, 1950. pp. 169. Index. 


This is a Spanish translation of lectures given at Valladolid in French 
by Professor Gilbert Gidel. In these lectures the greatest living authority 
on the international law of the sea studies the new problem of the conti- 
nental shelf. Based on oceanographic authorities and all the legal litera- 
ture, the author starts with the concept and definition of the continental 
shelf and then gives the juridical history of this problem, emerging first in 
1916, in the Anglo-Venezuelan Treaty of 1942 on the Gulf of Paria, and 
appearing again in the Proclamation of President Truman of 1945 and 
subsequent declarations by other governments. 

The author gives a detailed exposition and justification of the Truman 
doctrine and a full theoretical study of the problem. He relates the new 
doctrine to general international law actually in force, and comes to the 
conclusion that it cannot be regarded as an application of existing inter- 
national norms to a new matter, but must be interpreted as the starting 
point of an entirely new development. This development, from the point 
of view of practice, must reconcile the interests of the coastal state in the 
exploitation of the resources of the sea bed and subsoil of the continental 
shelf with the legitimate interests of free navigation. Yet the new de- 
velopment proves that the Grotian doctrine of the freedom of the high 
seas has lost its absolute character. The author demands a prompt codi- 
fication of the new law. Such codification, as the work of the International 
Law Commission suggests, is on the way. Probably ‘‘jurisdiction and con- 
trol’’ will mean simply sovereignty; the freedom of the seas outside of 
territorial waters and freedom of the airspace above will be maintained, 
and the new law will be founded on proximity of the coast, on the adjacent 
state’s right over these ‘‘submarine areas beneath the high seas,’’ whether 
there is a continental shelf in the technical sense or not. Professor Gidel’s 
lectures show the perfect equilibrium between the great theoretician and the 
ee pee: JoseF L. Kunz 
Los Estados Conquistados ante el Derecho International. By Bohdan T. 

Halajezuk. Buenos Aires: Instituto de Derecho Internacional, 1950. 

pp. 148. 


The author of this little book is an Ukrainian by birth, who took his bae- 
calaureate at the Belgian University of Louvain, his Ph.D. at the Austrian 
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University of Innsbruck, was for a time assistant professor of international 
law at the Ukrainian University at Munich and is now living in Buenos 
Aires. He wrote the manuscript in French, now published in Spanish 
translation. 

The subject of this study is the position of ‘‘conquered states’’ in inter- 
national law. He takes only belligerent occupation into consideration ; 
hence, for example, the German occupation of Denmark is not treated. 
The author works on a rich material. Sometimes a statement is not correct: 
thus, France was not totally occupied after November 1, 1942; even if we 
would concede that the whole of metropolitan France was occupied, this 
was in law no total occupation, as France’s vast colonial empire was not 
occupied. Legal statements, such as that conquest and subjugation pre- 
suppose not only total occupation, but also annexation, are mostly correct. 

He then studies the legal position of ‘‘émigré governments.’’ He cor- 
rectly distinguishes between ‘‘governments-in-exile’’ and other groups, such 
as resistance movements within the occupied country or ‘‘free committees”’ 
abroad (de Gaulle in London), or ‘‘national committees’’ of annexed states 
or of states which have not existed (Czech, Polish committees in first World 
War). Also the so-called ‘‘BeneS Government’’ in London during the 
second World War was not a true government-in-exile. It is correct that 
the latter derive their position in international law only from the recog- 
nition by the host state and, eventually, its allies. But the author further 
states that governments-in-exile are not organs of their states, but only 
‘‘supreme organs of their nations.’’ And as he admits that nations in the 
ethnical sense are not persons in international law, he is forced to conclude 
that governments-in-exile are ‘‘separate persons in international law.’’ 
This construction seems to this reviewer to be legally untenable. 

JoseF L. Kunz 


Neutralité. By Isidro Fabela. Paris: Editions A. Pedone, 1949. pp. 154. 


The monograph under consideration is no brief for the thesis that neu- 
trality is still an applicable rule of international law in the present world. 
Judge Fabela devotes the first hundred pages to an historical survey of the 
peregrinations of the rules of neutrality as they developed at the end of 
the 18th century, through their modifications as a result of the practices 
in World War I, which culminated for the Western Hemisphere in the 
Declaration of Panama of 1939. 

Three tendencies in the practice of nations are observed as a result of 
this historical survey, tendencies which became rather clear after the 
Italian conquest of Ethiopia. Industrial and agricultural exporting na- 
tions tended to continue to press for the liberty of the seas; secondly, cer- 
tain small nations attempted a strict neutrality; a third tendency, which 
the author considers ‘‘la plus humaine, la plus juste,’’ considered war as an 
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evil, and its supporters were constantly on the alert in order to judge be- 
tween the belligerents. While not rushing into a conflict, these nations co- 
operated internationally with the aim of establishing a just and satisfactory 
peace. 

A second portion of the book is devoted to the ‘‘neutrality’’ of the 
American Continent in the second World War. In this section the author 
supports his principal thesis by quoting extensively from the neutrality 
proclamations of the various nations of this Hemisphere. Since these 
tended in the main to follow the third tendency, to favor one belligerent 
at the expense of the other, one suspects that neutrality is hardly the word 
to cover these acts, and that Mussolini’s term of ‘‘non-belligerenecy’’ was a 
more fitting terminology. 

In a third, and concluding section, Judge Fabela turns his attention to 
the problem of neutrality as it relates to the Charter of the United Nations, 
and begins by asserting that ‘‘neutrality is incompatible with the spirit and 
the letter of the Charter’’ (p. 145), since neutrality consists in impartiality 
and total abstention from war, while the Charter requires its subscribers 
to exercise partiality and give assistance to the nation attacked. 

The author is convinced that the experience of the last few years demon- 
strates that neutrality has tended to disappear not only from the political 
point of view but from the juridical as well. This has been brought about, 
he believes, largely because the interdependence of the states of the world 
is in fact such that no one state can remain isolated from the others either 
in time of peace or in war. This international solidarity has been brought 
about not only because of the developing humanitarian spirit of interna- 
tional co-operation, but by the hard necessities of the times. In such a 
climate neutrality is not an acceptable doctrine. 

R. R. OGLEsBYy 


Schweizerisches Jahrbuch fiir Internationales Recht. Vol. VI, 1949. Pub- 
lished by the Schweizerische Vereinigung fiir Internationales Recht. 
Ziirich: Polygraphischer Verlag, 1950. pp. 292. 


The documentary part of the sixth volume of the Swiss Yearbook of 
International Law gives a systematic survey of problems of international 
law which arose in Switzerland in 1949 (Guggenheim), a survey of the 
decisions and advisory opinions rendered by the International Court of 
Justice (Lalive), and a survey of decisions on private international, com- 
mercial, procedural, fiscal and aerial law. The doctrinal part contains one 
study on conflict of laws and three on international law. Henri Thevenas 
writes in French on the action of Switzerland taken on behalf of other 
states. Dr. Werner writes, also in French, on the Red Cross and the new 
Geneva Conventions of 1949. Bindschedler adds another study on the 
legal dilemma of the status of occupied Germany under international law. 
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The sixth volume is again very valuable and stands on the high level of 
scientific achievement which we have come to expect of this excellent annual 


publication. Joser L. Kunz 


Das Urteil im Wilhelmstrassenprozess. By Robert M. W. Kempner and 
Carl Haensel. Schwaebisch-Gmuend: Alfons Buerger, 1950. pp. 346. 
DM. 17.40. 


We owe thanks to the editors, Dr. Kempner, the assistant to the Ameri- 
ean Chief Prosecutor, and Dr. Haensel, one of the counsel for the de- 
fendants, and to the publisher who made available the judgment of the 
Nuernberg Tribunal against Weizsaecker et al. The voluminous German 
edition seems especially important because the German readers themselves 
ean examine the thorough proceedings and very learned reasoning of the 
court. The judgment is an important source for the analysis and further 
development of the rights and duties of a citizen within the state. It 
definitely draws limits of state power so that the public official, whether 
his field be administrative or economic, may known when and where he has 
to ignore, even to resist, criminal orders ‘‘from above.”’ 

In his preface, Dr. Haensel admires the work of the judges, but he is very 
definitely a German jurist and as such opposed to Naturrecht (law of 
nature, droit naturel), and, like most Continental lawyers, he adheres to 
the positivistic school. He sees in the judgment a weakening of the natur- 
rechtliche school, since no defendant was found guilty of ‘‘conspiracy”’ 
(against peace). It seems that Haensel himself is rather inclined to find 
one or the other involved in that conspiracy which brought doom to Goering 
and ten of his co-defendants in an earlier trial. 

Your reviewer can only hope that the volume may find many buyers and 
that the editors will re-edit this important book with the following additional 
improvements: A list of defendants with the penalties inflicted on them, 
a topical index, and an alphabetical index of persons with a short biographi- 
eal notice after each name. The judgment follows the points of accusation, 
then in a subdivision deals with each defendant and proceeds to the next 
point, with its subdivisions according to persons. Thus it is difficult to 
find the defendants in connection with the points on which they have been 
found guilty or innocent. 

Furthermore, a list of German laws and executive orders with a summary 
of their contents might be useful. On page 165 the defendant Stuckart is 
declared guilty of signing certain anti-Semitic laws which are listed; the 
titles under which they were enacted sound, however, very harmless (e.g. 
Reichsbiirgergesetz, etc.), and a short summary would show that they 
meant the legalized persecution of German Jewry. Today the contents of 
these laws are still recalled, but in a few years their names will have 
meaning only for the special student. 
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This reviewer has offered the above-mentioned suggestions; otherwise it 
should be stated that every student of international law will have to study 
that great judgment which has become—thanks to Kempner’s and Haen- 


; ellent work—accessible to th blic. 
sel’s excellent wor ecessible to the public — 


Foreign Confiscation. By Edward D. Re. New York: Oceana Publica- 
tions, 1951. pp. xii, 200. Index. $5.00. 


The much discussed and much criticized case of Bernstein v. Van Hey- 
ghen Fréres, 163 F. (2d) 246 (2d Cir., 1947), wherein the court refused 
to review Nazi acts of confiscation, has sparked the writing of the present 
monograph, which is designed to set forth the law on the matter and how 
it got that way. 

Professor Re’s interesting and enlightening account deals with the sub- 
ject of foreign confiscations in Anglo-American law from the standpoint 
of the bearing of the ‘‘act of state’’ doctrine, or, as Professor Re prefers 
to describe it, the ‘‘rule of decision’’ principle. Professor Re distinguishes 
between confiscation by a government with respect to extraterritorial as- 
sets and a confiscation of a solely intraterritorial nature. With relation to 
the first type, he states the general rule to be that such a confiscation will 
not be given effect by a court in a foreign territory with relation to assets 
therein unless the act of seizure accords with the public policy of the 
forum. Regarding an intraterritorial confiscation, there comes into opera- 
tion the ‘‘rule of decision’’ principle. Under this principle, a foreign court 
will refuse to review acts of governmental officials of a country taken with 
relation to intraterritorial assets, although the acts may be illegal under 
the law of the country and although they may be contrary to the strong 
public policy of the forum. Professor Re makes a thorough analysis and 
synthesis of the cases in the United States Supreme Court, the lower Fed- 
eral courts, the State courts, and the English courts, and shows that this 
principle applies whether the person affected by the confiscatory act is a 
citizen of the forum or not; it applies where the government may be one 
recognized de jure, or de facto, or where, despite no such recognition, the 
government is one which ‘‘exists’’ in the area of the act; it applies retro- 
actively to acts of an organization later recognized as the government de 
jure or de facto; it does not apply where the government official acted in a 
private capacity. Professor Re justifies his use of the term, ‘‘rule of de- 
cision,’’ derived from Ricaud v. American Metal Co., 246 U. 8. 304 (1918), 
on the basis that, notwithstanding some dicta in the cases, the ‘‘act of 
state’’ doctrine does not deprive a court of jurisdiction, as does the doctrine 
of sovereign immunity, but merely supplies the court with the applicable 
Principle for the solution of a case over which it has jurisdiction. 


‘Digested in this Journat, Vol. 42 (1948), p. 217. 
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Professor Re reaches the conclusion on the basis of the Bernstein and 
other cases that the ‘‘rule of decision’’ principle is essentially amoral, and 
has in many situations resulted in bad and disturbing judgments. Pro- 
fessor Re particularly criticizes the Bernstein case for the failure of the court 
to distinguish the situation there from others, in that it involved a govern- 
ment which was infamous, defeated, and defunct. The one ray of light 
that Professor Re sees in the case is the salutary innovation, for the first 
time suggested in this field, that the judiciary may inquire whether the 
Executive has a policy in the particular instance to permit judicial review 
of the validity of the acts of foreign governmental officials. 

Professor Re’s work is a welcome addition to the literature in this field. 
It is hard to believe that, in view of the criticism here and elsewhere of the 
‘‘rule of decision’’ and the exposure of its origin and rationale, courts will 
not, when the oceasion presents itself, take further liberties of review. 
Certainly the dramatic and classic phrase which runs as justification 
through the decisions, that review will ‘‘vex the peace of nations,’’ should 
be discarded or limited like that other absolute, ‘‘the power to tax is the 
power to destroy’’ (see Justice Holmes, Panhandle Oil Co. v. Knox (1928), 
277 U. S. 218,223). Too many instances exist of judicial slights cast 
upon the actions of foreign governments for complete immunity to prevail 
here. That the Anglo-Saxon courts may have been overly timorous in this 
field is indicated by the absence in other jurisdictions of the doctrine of 
non-review, evidently without baneful effect on the governments concerned. 
Regarding the scope of review, although Professor Re does not go so far, 
it does not appear inappropriate for courts to examine whether an act is 
illegal by the lex rei sitae, and, even when it is found to be legal, to 
refuse to recognize the act if it is against the strong public policy of the 
forum. It should only be necessary in the very unusual case for the 
court to inquire of the Executive whether it has any policy in the particular 


instance against judicial review. 
Exy Maurer * 


Sovereignty and State-Owned Commercial Entities. By Paul Shepard. 
New York: Aberdeen Press, 1951. pp. viii, 156. Table of cases. $5.00. 


Economie planning by central governments in many countries of both 
hemispheres has become a characteristic feature of the postwar period. 
Governmental agencies and government-controlled corporations have more 
and more entered the field of international trade. These activities require 
a new legal approach, especially when court actions have to be entertained 
in foreign countries. It is true that Article 11 of the Harvard Draft Con- 
vention on the Competence of Courts in Regard to Foreign States (this 


* The opinions expressed are those of the reviewer and not necessarily those of the 
Department of State. 
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JOURNAL, Supp., Vol. 26 (1932), p. 597), already suggested the exclusion of 
sovereign immunity for states which are ‘‘engaged in an industrial, com- 
mercial, financial or other business enterprise in which private persons 
may there engage.’’ In the ensuing ten years the events of the Spanish 
Civil War of 1936, the Mexican oil expropriation and measures of economic 
warfare during World War II gave rise to American and British court 
decisions which had to consider various aspects of immunity in connection 
with state trading activities. 

In taking stock of the available case material the author rightly sub- 
mits that the traditional sovereign immunity granted to all activities of 
foreign states should be qualified and assimilated to the more realistic ap- 
proach of some other (civil-law) jurisdictions. To that end the classic 
concept of immunity, and its limitation and waiver, are discussed on the 
basis of a rich documentation in both cases and literature. A special 
chapter is devoted to legal implications arising out of possession and con- 
trol of state-owned or operated commercial vessels. Nowhere are the prac- 
tical aspects of procedural law overlooked. Consideration of many issues, 
especially of admiralty law, is pertinent and well developed. The book 
offers precise statements which will prove themselves useful for further 
treatment of the problems. It is well organized and constitutes a valuable 
contribution to a field of international law which is of ever growing im- 
portance. 

Martin DoMKE 


Verstaatlichungsmassnahmen und Entschidigungspflicht nach Vélkerrecht. 
By R. L. Bindschedler. Ziirich: Polygraphischer Verlag, 1950. pp. 
128. 


This timely monograph treats of the obligation of states to pay compen- 
sation under international law for property taken under various measures 
of nationalization. The author, a Swiss, is especially well qualified to deal 
with the subject, not only because of his legal training in the tradition of 
such eminent jurists as Meili and Max Huber, but also because of his prac- 
tical experience in finance. 

While he fully recognizes the accepted principles which safeguard 
foreign-owned property from confiscation in time of peace, he nevertheless 
prefers to lay his main emphasis on the political and economic realities 
which nowadays confront the harried owner or investor in foreign coun- 
tries. The book gives many concrete examples of settlements made by 
diplomatic negotiation or by claims commissions for nationalized property. 
He also discusses the various methods employed by different countries, 
particularly by Switzerland and the United States, in the distribution of 
lump sums received as a result of such settlements. His ripe experience 
and sound scholarship make the book of great value to all jurists both in 
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and out of government who have to deal with recovery for the nationaliza- 
tion of industries or property in foreign countries. 
ArTHUR K. KuHN 


Income Tax Treaties. By Albert A. Ehrenzweig and F. E. Koch. Chicago: 
Commerce Clearing House, 1950. pp. xxxviii, 384. Index. $15.00. 

The Double Taxation Conventions. Supplement to Vol. I: Taxation of In- 
come. By F. E. Koch. London: Stevens and Sons, Ltd., 1950. pp. 
xv, 185. Index. 25s. 


These two volumes add to the fast-growing literature on the expanding 
network of international agreements for the avoidance of double taxation. 
The promotion of private foreign investment has since the war increasingly 
engaged the attention of the governments of capital-exporting countries. 
In the tax field this attention expresses itself chiefly by a readiness to 
abandon at least in part their tax jurisdiction when it overlaps that of 
capital-importing countries. While domestic legislation, especially in the 
United States and the United Kingdom, provides far-reaching relief from 
double taxation chiefly to nationals and residents, bilateral agreements 
find increasing favor in this field. They serve as instruments for extending 
relief to cases where reciprocity is essential, for attuning the general 
relief provisions of one country’s tax laws to the laws of the co-contracting 
country, and for investing such relief with the greater stability of an 
international agreement. Up to the present such adjustments of tax juris- 
dictional conflicts by agreement have been limited, at least outside the 
British Commonwealth, to the economically more advanced countries. The 
disparities in the economic conditions and fiscal policies of developed and 
underdeveloped countries (the latter’s revenue structure being often largely 
dependent on the taxation of a few foreign corporations) have so far pre- 
vented the extension of the tax treaty network to the latter. 

The authors do not advert to this underlying problem which is of much 
interest to the student of international double taxation. Their only gen- 
eral statement refers to ‘‘the autonomy of tax law’’ and calls for ‘‘the de- 
velopment of an international system of income taxation.’’ Yet this is not 
a realistic position. Tax laws and treaties are the expression of fiscal 
policies adopted by governments on the basis of their understanding of 
economic conditions and their formulation of economic aims. The notion 
that such laws and treaties could be made to comply with uniform norms, 
distributing tax jurisdiction among varied types of countries according to 
such general criteria as residence, nationality, and source, may be appealing 
to the legal mind. Such demands, however, disregard economic and po- 
litical fundamentals. They do little to establish the position of the tax 
lawyer outside the narrow bounds of advice to the taxpayer and deprive 
the literature in this field of much of its potential scope and usefulness. 
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The volumes here under review, however, are written for the use of legal 
practitioners and limit themselves intentionally to an interpretation of the 
provisions of the tax agreements which they cover and of the underlying 
domestic legislation. In this task they succeed admirably. Income Tax 
Treaties deals with the tax agreements concluded by the United States in 
this, the most important, field from the point of view of foreign trade and 
commerce and the one in which most of the agreements are concluded. The 
discussion is built around the basic United States-United Kingdom agree- 
ment of 1946, analyzing each provision and explaining the applicable laws 
and regulations of the two countries. The corresponding provisions of the 
other agreements and of the domestic legislation of the other co-contracting 
countries follow under each article. This procedure enables the taxpayer 
and his counsel to understand not only the particulars in which his position 
is modified by each tax agreement, but also his overall liability under the 
combined impact of the two applicable legislations and the overriding 
treaty. In this manner the authors offer reliable guidance in a field in 
which tax relief has become possible only through increased legislative 
complexity. The absence of an adequate body of judicial interpretation, 
especially in the United States, adds to the arduousness of the authors’ 
task and to the debt which their readers will owe them. 

In addition to this specific analysis of legislative and treaty provisions, 
the authors have included useful discussions of such vexing problems as the 
definition of residence and domicile, and the comparative tax advantages of 
foreign subsidiaries and branches. Partly, perhaps, because of the nature 
of the work, which compresses into a compact volume the interpretation of 
literally hundreds of statutory and treaty provisions, agreements other than 
the two concluded with the United Kingdom and Canada are too sum- 
marily disposed of, to a point even where the all-too-brief references are 
sometimes misleading. The texts of these two agreements, as well as many 
of the implementing laws and regulations, are reproduced in an extensive 
and valuable appendix. This is a welcome service: writers on foreign law 
too frequently ignore the need of lawyers who consult their works to check 
the interpretative comment against the original legal texts which are often 
locally unavailable. 

The Double Taxation Conventions, by F. E. Koch, one of the co-authors 
of Income Tax Treaties, is a supplement to his book on the income tax 
agreements of the United Kingdom which was reviewed earlier in this 
JouRNAL (Vol. 43 (1949), p. 400). It comments on the new agreements 
signed since 1947, and brings the information on earlier agreements up 
to date, as of January, 1950. Yet so rapid are developments in this field 
that a further supplement will soon be needed and, it is hoped, forthcom- 
ing. The volume distributes its attention more evenly among the various 
agreements concluded by the United Kingdom and thereby assures greater 
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reliability and detail. Readers will look forward with much expectation 
to the long-awaited volume on the succession tax conventions of the United 
Kingdom which is now in preparation. 

Karu E. LACHMANN 


Human Rights as Legal Rights. By Pieter N. Drost. Leyden: A. W. 
Sijthoff’s Uitgeversmij N. V., 1951 (American distribution by Herbert H. 
Beutler, New York). pp. 272. $5.50. 


The rights proclaimed in the Universal Declaration of Human Rights of 
1948 as ‘‘a common standard of achievement for all peoples and all 
nations,’’ including economic, social, educational, and cultural rights along- 
side civil and political rights, should, in Dr. Drost’s opinion, be trans- 
formed as soon as may be practicable into rights of individuals under posi- 
tive international law (pp. 166-177). Some progress toward the establish- 
ment of a universal system of human rights as legal rights would, he be- 
lieves, be made by general acceptance of the proposed Covenant on Human 
Rights, but it should be realized that the proposed Covenant would create 
merely governmental obligations and would not create rights which in- 
dividuals may assert against states in an international forum (pp. 48-55, 
61-64, 174-182). ‘‘If the observance of human rights is an essential of 
peace,’’ says Dr. Drost, ‘‘the international legal order should recognize the 
individual as a subject of international law, who derives subjective rights 
from international law without the intervention of the state’’ (p. 174). 

Universal agreement on the interpretation and application of human 
rights is, according to Dr. Drost, both unobtainable and undesirable 
(p. 175). The establishment of a universal system of human rights will, 
he is confident, require the conclusion of ‘‘a very large number of con- 
ventions’’ (p. 48), and the international law of human rights established 
by these conventions ‘‘must be interpreted, applied, and enforced in every 
country with proper regard for all factors which build up the collective 
character of the people and for all elements which together make up the 
collective life of the nation’’ (p. 205). Individuals alleging violations of 
the rights so established should have the right to present their claims for 
rectification and compensation to local, regional, and central agencies of an 
international character performing essentially judicial functions but mak- 
ing every effort to bring about friendly settlements (pp. 135-162). 

The author, a Doctor of Jurisprudence of the University of Utrecht and 
a Bachelor of Laws of the University of London, writes from an abundance 
of information which he acquired as a member of the Human Rights 
Division of the United Nations Secretariat. His occasional deviations from 
the English idiom and his publisher’s orthographic idiosyncrasies add 
piquancy to the perusal of his book. 

Ep@arR TURLINGTON 











BOOK REVIEWS AND NOTES 177 


Neuzeitliches Seehandelsrecht. By Hans Wiistendorfer. Tiibingen: Ver- 
lag J. C. B. Mohr, 1950. pp. 448. 


This well-presented German volume on the Law of Commerce by Sea 
in Modern Times bears the further statement on the title page: ‘‘with 
particular regard to Anglo-American and international law: an analysis for 
students and practitioners.’’ The author, Professor Emeritus of the Uni- 
versity of Hamburg, who died in May, 1951, taught, wrote, and practiced 
in this field for fifty years; he here presents a new study which, with 
Ripert’s new French edition, is the first postwar restatement of the subject. 
This new Hamburg volume, written during the war years, is called a second 
edition; an earlier and slightly shorter edition in 1947 did not circulate 
widely, and the 1950 edition is the definitive work. 

There are three major divisions: the legal basis of the ship-operating 
business; the business of freighting by sea, dealing with the modern Ver- 
frachter or Carrier and the Konnossement or Bill of Lading; and the 
emergencies which may arise during the voyage, including a careful state- 
ment as to General Average for which the volume will be especially sought 
in maritime cireles. A well-constructed index includes a great many terms 
in the English language and is attributed to Counselor Klemm of Hamburg. 
There is no appendix of statutes or rules, for which the reader must turn 
to other volumes. The foreign reader will be grateful that the type is 
roman and, while small, is clear and fairly easy to read. 

The author has frankly abandoned the legal materials of the days of 
sail. He emphasizes the tremendous change which swept over the shipping 
business when sail yielded to steam, and even more when small vessels gave 
way to large ones. Instead of small hulls divided into numerous very small 
compartments, we now find huge hulls divided into very large interior 
spaces. Instead of a handful of bills of lading, perhaps no more than one 
for the goods in each compartment, we now find a single ship issuing 
several thousand bills of lading, of which a hundred or more may relate 
to cargo in a single cargo space. And the chartering business has changed 
fundamentally. The whole organization of the cargo-carrying business 
has been subdivided and old concepts must yield to new ones. It is of 
great value to have a new survey from a scholar who knew much about the 
old relations. 

The by-line concerning Anglo-American and international law is not an 
empty phrase. Although this is a German book, the many words of mari- 
time art are frequently accompanied by their equivalents in other languages. 
On the opening page there is a line from Goethe: ‘‘ Knowledge and art be- 
long to the world, and the limitations of nationality disappear before them.”’ 
On page 20 we find the generous recognition that Anglo-American legal 
thought leads the van in maritime commercial law. The control of the 
“‘negligence clause,’’ which was initiated by our Harter Act in 1893, is 
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strongly supported in many passages, and—perhaps with a wink in the 
direction of Goethe—the regulation of clauses relating to kommerzielles 
Verschulden, or custody and care of cargo in our terms, is greeted at page 
272 as ‘‘the inner melody of the Hague Rules, to which we must listen”’ 
(Das ist die innere Melodie der Haager Reglen, auf die wir immer wieder 
hellhérig lauschen miissen). Considering Dr. Wiistendorfer’s strong op- 
position to the Hague Rules and the Brussels Ocean Bill of Lading Con- 
vention twenty-five years ago, this is a musical expression of a change of 
heart. 

The second part of the work traces the development of the business of 
freighting by sea, from the Hanseatic Reeder, who owned and operated and 
used his own vessel for himself and his merchant customers, through the 
Ausriister—a sort of owner pro hac vice (and sometimes a time charterer, 
apparently termed a Quasi-Ausriister), to the modern Verfrachter or 
carrier who obtains ships from all sorts of owners, and has them operated 
by all sorts of intermediaries. These subdivisions of the business have out- 
stripped the old laws devised for the Reederei as the unit of liability for 
the ship, freight and adventure. Adjustments for the new order have been 
achieved in some countries and not in others. Thus the time charterer can 
limit his liability under the Brussels Limitation Convention, but may not 
do so in England, in the Commonwealths and in the United States where 
the ancient formulas of 1854 and 1851 have resisted adjustment to the 
facts of today. In these respects the Continent is ahead of us, and also of 
England, where the House of Lords has made decisions which the shipping 
industry has had to reverse by special clauses in contracts—for instance 
The Makis (Vlassopoulos), [1929] 1 K. B. 187, misinterpreting the lettered 
rules of the York-Antwerp Rules; and The Corwold (Yorkshire Dale), 
[1942] A. C. 691, 73 Lloyds L. R. 165, which misconstrued the war-risk 
insurance policy. Our habit of taking our problems to judges of whom few 
are experienced in the international shipping business seems to block re- 
forms in terminology and in the structure of our legal concepts. Obtaining 
varying opinions, we try to fit the facts of today’s business to yesterday's 
sayings of the courts, and the results are often confusing. 

This suggests an interesting comparison between our writing habits and 
those of Continental legal writers. This German book is a mosaic of 
phrases and references out of the Biirgerliches Gesetz Buch (BGB) or 
Civil Code, the Handels Gesetz Buch (HGB) or Commercial Code, the 
Deutsches Einheits Konnossement (DEK) or Uniform German Bill of 
Lading and from other codes and rules and regulations. References to 
court decisions are rare; the names of the judges are never mentioned, and 
their words are never quoted. The name of the great Hamburg maritime 
judge, Sieveking, is nowhere found. Quite to the contrary, the English 
textbooks are mosaics of the words and phrases of judges as used in actual 
opinions on specific cases. 
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In reading this book the student will make frequent reference to pages 
11-15, entitled Abkiirzungen or abbreviations. This is in fact a mixture 
of abbreviations and bibliography. Unfortunately the author uses more 
abbreviations than are listed, such as abw., meaning differing or contra; 
a.E and m.E. (the view of others, or of myself)—incidentally the fre- 
quent h.A. means prevailing or majority opinion, although we are not told 
who the mouthpieces of these prevailing views are; RG is the Retchs 
Gericht, and ROHG is the Reichs Ober Handels Gericht. Vf. of course is 
the author himself. While the Comité Maritime International is referred 
to with an I., its international multilateral conventions on various subjects 
are indexed under J. The reader becomes accustomed to these variations. 

In easting off the old conceptions, and jettisoning the gear of sailing 
days, the author sometimes enlivens the text with vigorous phrases. The 
shipmaster’s power to pledge the ship in a foreign port is von der Patina 
des Altern bedeckt; and HGB 5838 is altvdterlich. A caution as to the ap- 
plication of a stated principle is introduced with Aber Halt!; a cloudy 
point is labeled verwickelt und nicht in jeder Hinsicht zweckmassig. The 
author has pontificated with a good deal of humor. His work will com- 
mand attention in the new times that lie ahead. 

ARNOLD W. KNAUTH 


The Law of the Sea. By William McFee. New York: J. B. Lippincott Co., 
1950. pp. 318. Index. $3.75. 


The seagoing experience of William McFee spans most of the first half 
of the twentieth century. The years since 1900 have seen most profound 
changes in the social aspects of work at sea and the reflection of those 
changes in the laws and judicial decisions. Many books have been written 
by and for lawyers, describing the technical content of the laws of the sea. 
But there have been few indeed written by laymen tracing the social de- 
velopments in their legal aspects in the mood of a philosopher. The layman 
had tended to cast his thoughts in a fictional vein. Some of the fiction is 
superb, both in the richness of the author’s experience and in his skill as a 
writer; one thinks at once of Conrad, and of McFee’s own works of fiction. 

No layman so well informed, so skilled in research and the literary pres- 
entation of information, and so extended in his view has produced a book 
like this within living memory. It is of special interest to have the scene 
reviewed without the atmosphere of the trial court, where the supposed 
errors of a moment are analyzed for hours and even for days and weeks, 
or the more abstract air of the appellate court, where a living witness is 
never seen. The offices where most of the seamen’s gripes and beefs are 
settled without resort to court proceedings are closer to the realities of 
sea life, and operate with a lively sense of what the law is. But the law 
of the sea is a background always and everywhere, conditioning the atti- 
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tudes of men in ships; it does not always result in visible action, but in 
more subtle restraints. The grosser cruelties of physical and mental abuse 
have, in most of the trades seen by American and European eyes, been 
so far controlled that we think of them as gone ‘‘forever,’’ but the oppor- 
tunities for wrong and evil behavior on a long solitary voyage are still 
great enough. Change has come about through the steel ship, the quick 
voyage on a predictable schedule, the union organization and collective 
bargain, improvement in living quarters and food and refrigeration, the 
three-watch system and basic 8-hour day, the ability to hear radio short- 
wave news in places where mail and daily papers can never penetrate. A 
broad re-appraisal of the changing present against the backdrop of the 
long past is therefore especially stimulating. 

One of the significant trends well emphasized by the author is that the 
law of seamen, during the half-century just ended, has turned back to the 
laws of Oleron and Barcelona, formulated, out of still earlier times, in 
printed texts in the fifteenth country. Our seamen have rejected the mod- 
ern social device of workmen’s compensation in favor of the ancient and 
more widely familiar maritime rules of maintenance and cure, liability for 
unseaworthiness, duty to obey, with the ship taking the consequences. In 
our era of change, when philosophers have taught that everything over 50 
years old is probably wrong, the seamen with strong conviction have not 
only clung to their ancient rights but have developed and expanded these 
with the aid of a genuinely interested judiciary and a series of Congresses 
which have been more impressed than one might expect by the desires of a 
group which is seldom ashore on election day. The law of the sea today 
is infused with a strong sense of history, while so many other fields of the 
law, overwhelmed by masses of new statutes and new cases and codes and 
restatements, have largely discarded the investigation of the past. McFee, 
indeed, prints the Ashburner translation of the Rhodian Law, the Twiss 
translation of the Laws of Oleron. In the first seven chapters he retells 
the history from Rhodes, in the misty year 1500 B. C., as to which Mr. 
R. D. Benedict expressed his celebrated doubts in the fourth edition of 
Benedict’s American Admiralty, through Greece and Rome and all the 
Mediterranean life of the Dark and Middle Ages, until Bynkershoek, Mol- 
loy, Prynne, Selden, Marsden, and Twiss (to pick a few names out of the 
extensive McFee bibliography) appeared to formulate the story in print. 
It is a fascinating survey. 

Chapters on privateering and piracy are capped by the best essay on 
mutiny which this reviewer has seen. A chapter on salvage includes 4 
good view of general average; and a chapter on Lloyds, soundly based on 
several histories of that remarkable institution, retells the growth of marine 
insurance with a reasonably gay attitude towards the barratrous frauds 
that cast away so many ships and lives in the centuries when the police and 
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the investigator could not arrive promptly in airplanes with radio tele- 
phones. The book closes with an account of the work of legal betterment 
led by the great Belgian, Louis Franck, and numerous associates in many 
countries, meeting in the past half-century in many conferences to restate 
aspects of maritime law in multilateral conventions to which many states 
have adhered. McFee has read much more widely than his bibliography 
would indicate, and gives back to the reader more than he has absorbed: 
An English edition of the book has just appeared; it differs from the 
American edition in the elimination of some pages descriptive of American 
law; and the author has taken the opportunity to correct a number of 
minor errors which ean be found in, but do not mar, the American edition. 


ARNOLD W. KNAuTH 


Private International Law. (2nd ed.) By Martin Wolff. Oxford: Claren- 
don Press, 1950. pp. xlvii, 632. Index. $7.00. 


This is a second edition of a work on the English law of Conflicts which 
was favorably received upon its appearance in 1945.1. The author was 
formerly professor of law at the University of Berlin. There is no preface 
to the second edition, strangely, and we are relegated to the cover for the 
information that the present edition has been completely revised, and takes 
into account the new statutes and the many decisions in England and 
abroad, with their far-reaching effects on private international law, which 
have appeared since the first edition. 

The work covers the usual ground traversed by textbooks on the subject, 
both English and American. Comparing its table of contents with that of 
the Restatement, we note that the latter has separate chapters on Domicile, 
Corporations, Contracts, Wrongs, Administration of Estates, and Pro- 
cedure; Wolff treats domicile under Part III, General Rules on Conflict of 
Laws, and in the same division he places Procedure, and Recognition and 
Enforcement of Foreign Judgments. Wolff follows Continental grouping 
by putting under Part IV the Law of Persons and Family Law, the subjects 
of Natural Persons, Legal Persons, Marriage, Divorce, Parents and Children, 
and Guardianship. Wolff treats Contracts, Torts and Quasi-Contracts 
under Part V, Obligations—another civil-law classification. Both the Re- 
Statement and Wolff have separate chapters on Property, and treat im- 
movables and movables thereunder; but the Restatement also includes Suc- 
cession on Death, which Wolff places in a separate Part VII. 

Wolff, however, has some material not found in the Restatement to any 
great extent, if at all. There are extensive chapters on the Points of Contact 


and on Classification and Renvoi. There is also a scholarly Historical 
Survey 


1See review by Walter Herzfeld, this JournaL, Vol. 40 (1946), p. 220. 
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Wolff’s method of presenting the subject is perhaps his most important 
contribution to the subject. While the work is primarily an exposition 
of the English rules of private international law, the author ‘‘attempts to 
draw on foreign legal systems where the problems under review have ap- 
parently not been the subject of English decisions or where their judicial 
solution has left room for doubts and difficulties’’ (Preface). The book is 
remarkably rich in references to foreign, 7.e., non-English, law, especially 
French, German, and American law. There are numerous references to the 
Restatement and to American and Canadian text-writers, but the references 
to American cases are relatively few. The author naturally has the point 
of view of a Continental jurist; and there is a continual search for general 
principles. The extensive General Bibliography and the special bibliog- 
raphies at the end of the various chapters show a wide familiarity with 
both civil and common-law authorities. The analysis of English rules of 
Conflicts is keen and penetrating. The style is lucid and interesting. The 
work should be of great value and interest to law professors, lawyers, 
judges, and students. Persons interested in taking up comparative law 


could do much worse than start with this book. ‘ . 
FRANKLIN F.. RusSELL 


Fundamentals of World Organization. By Werner Levi. Minneapolis: 
University of Minnesota Press, 1950. pp. x, 234. Index. $3.00. 


This work, in common with other recent studies (7.e., the books of Dunn, 
Dickinson, and Corbett), undertakes to warn us against over-optimism 
with regard to the possibility of achieving peace through law and organi- 
zation. Werner Levi’s book is not an analysis of the United Nations, but 
a consideration of the basic problems of world organization in general, 
with frequent references to existing international institutions. The author 
follows the prevailing mode in drawing heavily on the newer sciences of 
human behavior. The result is an interesting and provocative book, very 
pessimistic in the main, but tempered here and there with a ray of hope. 

Any attempt to force world organization on the present-day society of 
states is bound to fail. First, certain fundamental obstacles must be over- 
come. These obstacles can be divided roughly into three general categories, 
namely: (1) existing policies of states; (2) certain attitudes and beliefs 
of the masses; (3) weaknesses and defects in the indispensable methods of 
keeping the peace. 

In his discussion of the first category of obstacles—state policies—the 
author reminds us that the predominant factor here is a frantic struggle for 
power and security, whose imperious demands prevent governments from 
accepting the most important obligations of world organization. Hence 
their jealous preservation of national sovereignty, as shown by the concept 
of domestic questions and the reservations to treaties for obligatory settle- 
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ment of disputes, as a result of which the much-vaunted optional clause is 
little else than ‘‘ beautiful eyewash.’’ 

The attitudes and beliefs of the masses constitute an even more serious 
obstacle to the success of world organization. In striking contrast with 
individual states, world society has yet to develop any degree of social 
cohesion and solidarity. As yet the peoples of this planet have no recog- 
nized common objective, although the United Nations has made some 
progress in this direction. Even the desire for peace is not universal. 
There is great need for mutual knowledge and understanding, but progress 
in this direction is bound to be slow. The larger the unit, the more diffi- 
cult the creation of real community spirit. Nationalism constitutes a 
tremendous problem, although, in the author’s view, eventually the intense 
loyalty of peoples to their own state may be directed to the larger entity, 
the world community. 

While the United Nations has made notable progress in formulating 
common principles and purposes, its absence of power to act and to enforce 
condemns it nevertheless to impotence. The sine qua non of its success 
is the provision for effective procedures of peaceful change, pacific settle- 
ment, and enforcement. But nations preoccupied by the struggle for 
power are unwilling to accept the obligations inherent in such procedures. 
Furthermore, although enforcement is impossible until the nations disarm, 
they are too afraid of each other to do so. In fact, collective security 
cannot be expected to work while the present system of sovereign inde- 
pendent states persists. At this point the author exhibits a mild degree 
of optimism. ‘‘An improvement can perhaps come more rapidly by con- 
stantly increasing international interdependence and awareness of it, so 
that peace everywhere becomes truly and actually a matter of self-interest 
to every nation.”’ 

The views just outlined are further elucidated through a critical examina- 
tion of international efforts to organize economic, social welfare, and eul- 
tural affairs. The author finds little here to weaken his predominant 
pessimism. Of these chapters, the most interesting feature is the discus- 
sion of the rule of ideologies. Here again the author warns us against 
false hopes. Ideologies are easily subordinated to questions of interest or 
corrupted by the struggle for power. Hence, too much must not be ex- 
pected from public opinion, although some advance may be anticipated 
from the effort to create universal bonds of culture and to promote mutual 
knowledge across frontiers. In this matter the author, like Dunn, regrets 
that the efforts of UNESCO have not been more effective. 

In a closing chapter, ‘‘Planning for Organization,’’ the author tries, 
rather vainly, to adopt a more hopeful tone. As he believes that without 
the creation of a superior authority states will never replace rivalry for 
power by co-operation and mutual aid, but sees little prospects for their 
acceptance of such authority or in fact of any degree of world government, 
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he falls back on the hope for slow and painful progress through interna- 
tional obligations in minor or secondary fields: 


Nations can prove their good will by the quiet dropping of tariff 
barriers, by the undramatic stopping of nationalist ceremonies, and by 
the unostentatious ending of discrimination in immigration laws. 
These and similar steps will indicate how far people are willing to 
live up to their confessions that mankind is one. 


It is unrealistic to expect One World tomorrow. 


JOHN B. WHITTON. 


The Diplomatic Yearbook. By the Editors of United Nations World Maga- 
zine. Myron Leslie Hurwitz, Editor in Charge. New York: Funk & 
Wagnalls Co., 1951. pp. xii, 886. Index. $20.00. 


This is a handsome volume prepared ‘‘as a working guide to procedure 
and protocol for those whose day-to-day life is spent in the conduct of 
international relations.’ The editor in charge states that it was two years 
in the making with the co-operation of the chiefs of protocol of almost a 
hundred countries. There are four main sections of the work. Part I— 
Diplomacy in Action—contains ten articles by specialists on basie questions. 
Part II—A Glossary of Diplomatic Procedure—consists of 82 double-column 
pages of key words and phrases defined in semi-encyclopedie form. Part 
III is a diplomatic list of all the countries of the world with information as 
to their governments and foreign ministries. Part IV is an index to world 
personnel with approximately 12,000 entries. Unless the demand for an 
annual volume of this character is sufficient to carry the cost of keeping it 
up to date, the advisability of publishing in permanent form information 
largely transitory in character is open to question. 

GrorGE A. FINCH 


American Diplomacy 1900-1950 and the Challenge of Soviet Power. By 
George F. Kennan. Chicago: University of Chicago Press, 1951. pp. x, 
154. $2.75. 


Mr. Kennan’s striking little discussion of American foreign policy and 
diplomatic activity in the past half-century has received well-deserved at- 
tention. Both the qualifications of its author and the temper of the treat- 
ment add much to the importance of the problem for all American citizens 
or even all citizens of the world. Mr. Kennan’s nomination as Ambassador 
to Moscow adds to the interest attaching to the volume. 

The book constitutes a much-needed antidote to the facile and sentimental 
and ‘‘humanitarian’’ view of foreign affairs too often held and, alas, also 


1 See also editorial comment above, p. 102. 
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acted upon or made the basis for inaction in American diplomacy. Such a 
view was particularly widespread in the years 1933-1945 and has persisted 
to some degree since that time. In a world where wild beasts roam, senti- 
mentalism and appeasement are exceedingly dangerous. 

On the other hand it really does seem as though corrections could be 
made in this matter without falling over in the other direction. It could 
reasonably be said a few years ago that what this country needed domesti- 
cally and also in its diplomacy was a good healthy reaction, and perhaps it 
still does—but a healthy and not a vicious or petty or waspish personal 
reaction. As for the value in the conduct of international affairs of ideals 
and principles of morality and law some of the things said in this work are 
incredibly irresponsible and ill informed. They simply do not jibe with 
plain historical fact. By generalizing wildly from the Russian reference 
Mr. Kennan comes up with some of the most egregious howlers on record. 
It is to be hoped that the emotional excesses of the author do not entirely 
nullify the salutary effect of his critique of American pacifism. 

Pitman B. PoTrTer 


Career Ambassador. By Willard L. Beaulac. New York: Macmillan Co., 
1951. pp. 262. $3.50. 


Here is a fascinating story of a working diplomat written by himself. 
It describes the rise of a young gob in the Navy during World War I to 
ambassadorial rank in the Foreign Service during World War II. His 
choice of a diplomatic career was due to the chance reading in the service- 
men’s library at Norfolk of an announcement of the inauguration of the 
School of Foreign Service at Georgetown University. He enrolled in the 
School and became the first person to receive the degree of Bachelor of 
Foreign Service, a new degree created by Georgetown. He passed the ex- 
amination for the Consular Service and became eligible for diplomatic posts 
after the two services were consolidated by the Foreign Service Act. 

Although Ambassador Beaulae records his experiences as routine in a 
matter-of-fact style, interspersed with lively personal anecdotes, he ob- 
viously was regarded by his superiors as a successful ‘‘trouble shooter.’’ He 
was successively transferred from one post of turmoil or tension to another 
in Central and South America and Spain. He became expert in repre- 
senting the United States in countries which this Government did not recog- 
nize. His comments on banditry, revolutions, intervention, asylum, Com- 
munist influence abroad and misrepresentations from that source published 
in the American press, should furnish valuable lessons for the State De- 
partment and its officers in the field. Ambassador Beaulae’s career is a 
tribute to the merit system for appointments to, and promotions in, the 
United States Foreign Service. His book should be required reading for 


all candidates for that service. ' ‘ 
GreorGE A. FINCH 
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Memoirs of Ernst von Weizsicker. Translated by John Andrews. Chi- 
eago: Henry Regnery Co., 1951. pp. 332. Index. $3.75. 


These memoirs of the head of the German Foreign Office from 1938 to 
1943 present the case of an enemy official who was convicted as a war 
criminal by an American Military Tribunal at Nuremberg in 1949 and 
sentenced to 7 years’ imprisonment. The volume is dated from the Ameri- 
can prison at Nuremberg in the autumn of 1948 before the author’s con- 
viction. 

From 1943 to the downfall of the Nazi Government, Baron von Weiz- 
sdacker was Ambassador to the Vatican. His memoirs cover that period and 
a year and a half beyond, when he was a private guest there. His story 
asserts that he was not in sympathy with the war party in Berlin and that 
he remained at his post in the belief that there he could best serve the in- 
terests of peace. His transfer to the Vatican was in pursuance of that ob- 
jective. Baron von Weizsicker writes without bitterness or resentment. 
He thinks the Allies should have made it possible for a non-Fascist govern- 
ment in Germany to end the war sooner by a negotiated peace. He criticizes 
some features of the trial of German war criminals by the American authori- 
ties. He could find no parallel in history for the judicial proceedings at 
Nuremberg against the heads of the party and state, and from the Vatican 
he sent a memorandum to Mr. Jackson, the chief American prosecutor, 
suggesting that the right solution would be that indicated by the political 
treatment accorded to Napoleon in 1815. Later, when Baron von Weiz- 
sicker was himself accused as a war criminal, he refused to become a prose- 
cution witness as did some of his former colleagues in the German Foreign 
Office. When he was brought to Nuremberg in March, 1947, he was sur- 
prised at the manner of his interrogation ‘‘by American officials, mostly 


German emigrés.’’ 
Grorce A. FincH 


1 The ease of U. S. v. Von Weizsiicker, commonly known as ‘‘ The Ministries Case,’’ is 
reported in full in Vols. XII-XIV of Trials of War Criminals before the Nuernberg 
Military Tribunals (Washington, Government Printing Office). 
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